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Frequently Asked Questions
Public Defense 

What is public defense?

· Public defense is free legal help for people facing criminal charges who cannot afford a lawyer.  The test is not whether a defendant has a job or are poor, it is whether he or she can afford to hire a lawyer.  Seventy percent of individuals who receive court-appointed lawyers are employed at the time of their arrest. 

What types of cases do public defenders take?

· Many offices take cases all the way from the death penalty down to minor misdemeanors, and some even represent indigent people in certain types of civil cases.  Public defenders represent clients in mental health proceedings, juvenile cases and even represent children in dependency and neglect proceedings.

How are criminal defense services delivered to low-income people facing criminal charges? tc \l1 "II.  Indigent Defense Services Today.
· There are three basic models for the delivery of defense services:



– the staffed public defender model, with employees on salary; 


– the assigned counsel model, where individual private attorneys are appointed to 
   provide defense services, either from an ad hoc list maintained by the courts or 
 
   through some more systematic organization of services; and 


– the contract model, where individual attorneys or firms contract to provide 
 
   some or all of a jurisdiction's indigent defense services.  

· Today, the majority of indigent defense in the United States is provided through a public defender model, particularly in larger urban jurisdictions.   More than half of the nation's counties still use the assigned counsel model.   Most states have organized some form of statewide defender services, whether in oversight, funding or both. Some states provide statewide services for a particular kind of representation, such as appeals or capital representation.  

· The chief defender is often selected by a commission or independent board, but many chief defenders at the state level are chosen by governors, while a few are chosen or approved by the judiciary.

Who works in public defender offices?

· In addition to attorneys, several other professionals may serve important roles in a public defender office.  Paralegals have some legal training and help the lawyers with a lot of the casework.  Investigators help by checking out the facts of the case to support the
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defendant’s version of what happened.  May offices use social workers, mental health 

specialists and drug treatment specialists to figure out whether clients have problems that 
the lawyer and the court might be able to get them help with, perhaps as an alternative to 
getting locked up.  

Do public defenders and prosecutors get roughly the same amount of funding?

· In many jurisdictions, public defenders and prosecutors get paid the same amount, but in many others public defenders’ pay lags far behind that of prosecutors.  The real problem for public defenders is the lack of equal resources in related areas, such as workload, staffing, access to services such as DNA testing, investigators and experts.

What is the origin of the right to counsel in criminal cases in the United States? 

· The origin of the right to counsel in criminal cases in the United States can be found in the Bill of Rights, enshrined in the 6th Amendment to the U.S. Constitution:  



Amendment VI:  In all criminal prosecutions, the accused shall enjoy the right to a speedy and 


public trial, by an impartial jury of the state and district wherein the crime shall have been 


committed, which district shall have been previously ascertained by law, and to be informed of the 

nature and cause of the accusation; to be confronted with the witnesses against him; to have 


compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for 


his defense.

· However, it took the courts of this country a long time to recognize that the right to the "assistance of counsel" meant that counsel must be provided free to people who cannot afford to pay, in many different types of cases, at both the federal and state level.

(For more information on the history of the right to counsel, see www.nlada.org/About.)

Are there types of cases where an individual cannot get a court-appointed lawyer, regardless of how poor he or she is?

· Yes. The constitutional right to counsel applies only if you are facing a possible sentence to jail or prison.  Therefore, a misdemeanor carrying no possible incarceration sentence does not qualify.  Also, the right to counsel terminates after the case is over and any conviction is made final on direct appeal ― meaning, the state is not constitutionally required to appoint a lawyer to help with habeas corpus or other post-conviction challenges. Some states, however, have taken it upon themselves to set up offices to help with petitions by prisoners and death row inmates. 

