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Introduction

In 2015, the Bureau of Justice Assistance' (BJA) of the U.S. Department of Justice,
Office of Justice Programs released a grant solicitation for the Smart Defense
Initiative - Answering Gideon’s Call: Improving Public Defense Delivery Systems.? The
solicitation explained: “The purpose of this program is to improve the quality of
public defense delivery systems guided by the Ten Principles of a Public Defense
Delivery System, promulgated by the American Bar Association (ABA) in 2002.” The
ABA Ten Principles list the American Bar Association’s recommendations for
government officials and other parties who are charged with improving public
defense delivery systems and addressing defenders’ appropriate functions, workload,
resources, training, and quality of services.®* BJA awarded grants to five jurisdictions:
the New York City Mayor’s Office of Criminal Justice; the Kentucky Department of
Public Advocacy; the Wisconsin State Public Defender; the Public Policy Research
Institute of Texas A&M University; and the Office of the Public Defender of Alameda
County, California. One year later, BJA selected a sixth site, the Public Defender
Office of Contra Costa County, California.

BJA also selected the National Legal Aid & Defender Association (NLADA) to
provide training and technical assistance for the awardees, and NLADA contracted
with the National Criminal Justice Association (NCJA) to assist in the effort.

With these grants, BJA added indigent defense to its Smart Suite of Criminal Justice
Programs.” According to BJA,

The Smart Suite of programs represents a strategic approach that brings
more “science” into criminal justice operations by leveraging innovative
applications of analysis, technology, and evidence-based practices with
the goal of improving performance and effectiveness while containing
costs. The heart of the Smart Suite is practitioner-researcher
partnerships that use data, evidence, and innovation to create strategies
and interventions that are effective and economical.®

In 2017, BJA rebranded the Smart Defense Initiative and the Smart Suite as the
Innovative Solutions in Public Defense Initiative (Innovative Solutions Initiative) and
the Innovations Suite.

By these efforts, BJA has provided leadership to a growing movement toward
testing criminal justice practices and policies against empirical evidence, i.e.,
knowledge gained by research: systematic observation or scientifically rigorous
experimentation. Joining BJA in this effort is the National Institute of Justice (NIJ),
another arm of the U.S. Department of Justice, Office of Justice Programs. NIJ
established a website, CrimeSolutions.gov,® which acts as a clearinghouse of criminal
justice programs and practices and offers a process for rating the effectiveness of
those programs and practices.” Drawing on rigorous evaluations and meta-analyses,
CrimeSolutions.gov indicates whether the catalogued programs achieve their
intended outcomes. In other words, it catalogues what works, what doesn’t work, and
what's promising.
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The provision of indigent defense services fulfills a constitutional mandate to provide
all persons accused of crime with access to counsel, including those who cannot
afford a lawyer.® The ways in which indigent defense services are delivered and
funded is left to states and localities, and a great deal of diversity exists. The
Innovative Solutions Initiative seeks to support states’ and localities’ various efforts
to uphold the right to counsel by investigating promising interventions that can be
replicated in multiple jurisdictions.

This paper shares observations and advice about the use of practitioner-researcher
partnerships as a mechanism for improving indigent defense systems. Chapter 1
discusses the gradual shift toward use of evidence-based interventions to assess
indigent defense services. Chapter 2 profiles the goals and contours of the six
Innovative Solutions Initiative projects. Finally, Chapter 3 offers lessons learned from
the six projects and condenses information gathered from the sites into a road map
to help those who seek to begin a researcher-practitioner partnership in indigent
defense action research.

NLADA Researcher-Practitioner Partnerships: Applying a Collaborative
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Chapter 1
From Medicine to Justice: The Trend Toward
Empirical Evidence Guiding Practice

Efforts to bring an evidence-informed approach to criminal justice and other fields
arose from movements beginning in the 1960s to examine medical decision-making
in light of evidence provided by clinical trials.’ In medicine, as in other fields,
decisions were often based on some combination of personal experience and
conventional wisdom. Both approaches can be problematic. Anecdotal evidence
from personal experience lacks the strength of rigorous systematic investigation, is
subject to a variety of cognitive biases,”® and can lead to faulty judgments.
Commonly accepted views on best practices might be based on untested
assumptions and are similarly subject to cognitive biases. What followed from
guestioning prevailing medical wisdom was the development of evidence-based
medicine, where judgments about treatment options or medical policy are based on
rigorous scientific research grounded in randomized control trials,"” meta-analyses,”
or systematic reviews."”

More generally, one might speak of an evidence-based practice movement which
consists of a variety of efforts to bring into widespread use programs, policies, and
other practices already shown by experimental evaluation to be effective. The
evidence-based practice movement first began to find application in the criminal
justice system through the adoption of social sciences concepts and programs aimed
at treatment and rehabilitation of those who committed offenses.” Later, it was
applied to efforts to identify effective crime control or prevention programs and
practices, such as Boston’s Operation Ceasefire or Hot Spots Policing. Since these
early applications of evidence-based decision making, the use of evidence-based
practices (EBP) has continued to expand in the criminal justice system.

The terms “evidence-based programs” and “evidence-based practices” have gained
currency in a variety of fields. They are sometimes misused, however, most likely
unintentionally. Because they are considered terms of art with specific meanings in
the social sciences, including in criminology, the branch of sociology dealing with
criminal justice, practitioners and researchers alike should use these terms with care.
To use the terms otherwise is to dilute the strength of the designation “evidence-
based.”
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Formulations used on the CrimeSolutions.gov website offer good working

definitions:"®

e« Evidence-based program: a specific set of activities that have been shown
to be effective to produce the observed result if it is implemented in exactly

the same way.

« Practice: a general category of programs, strategies, or procedures that
share similar characteristics with regard to the issues and how they

address them.

« Evidence-based practice: a practice that has been found to be effective by
meta-analyses of multiple experimental or quasi-experimental design research

studies

An example of this distinction is whether a specific mentoring program is considered
effective as compared to whether a general practice—mentoring programs

considered collectively—are considered effective.

The terms “data-driven” and “research-based” similarly express the concept of
informing practice through empirical evidence, though without imposing the rigor

required to term something as “evidence-based.”

Action Research

Traditionally, research studies are conducted by
individuals who collect and analyze data about a
program but are not an active participant in the
program, its design, or its execution. In the
Innovations Suite “action research” model,
working together the practitioner and researcher
partners “us[e] science and data to: (a) support
criminal justice planning and programming; (b)
develop capacity to translate research into practice;
(c) support the implementation of evidence-based
practice; and (d) enhance public safety and
improve the delivery of fair and cost effective
justice.”"

This paper will discuss these activities and the
partnerships in which they operate as
undertaken through the Innovative Solutions in
Public Defense Initiative.

NLADA

National Legal Aid &
Defender Association

In the Innovation Suite’s
“action research” model,
together the practitioner
and researcher partners
use science and data to:

a) support criminal justice planning
and programming;

b) develop capacity to translate
research into practice;

c) support the implementation of
evidence-based practice;

and

d) enhance public safety and improve
the delivery of fair and cost-effective
justice.
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Indigent Defense: Developing an Evidence Base

It is fair to ask as a starting point whether there is consensus as to what constitutes
“good indigent defense” and any consensus as to how to measure it. Professor
Jennifer Laurin’s insightful exegesis, Gideon by the Numbers: The Emergence of
Evidence-Based Practice in Indigent Defense,'® is perhaps not very encouraging:

Imagine a research environment in which criminologists not only
disagreed on whether arrests prevented crime, but also on whether crime
prevention was a proper quality metric for policing, or one in which not
only was the link between incarceration and non-recidivism unknown, but
the value of non-recidivism disputed. This approximates the research
environment for indigent defense, in that the field lacks any systematic
understanding of how system inputs—attorney practices, client
characteristics, compensation or hours spent—relate to desired

e OVtcomes, as well as any agreed-
upon framework for stating and

Policy makers and legislative measuring what the desired
appropriating committees are outcomes are. Whether quality
turning to objective measurements defense representation is
to determine policy and evidenced by acquittals, favorable
expenditure priorities, especially in sentencing outcomes, charge
times of increasing demands for reductions, pretrial release,
shrinking resources. Those objective protecting constitutional rights,
measures are only going to be sheer client satisfaction, or some
accessible through developing an mix of the above is a matter on
evidence base. which no consensus exists.”

Indeed, there are some who would question whether good indigent defense, or
criminal defense generally, is susceptible to measurement at all, or whether, like
Justice Potter Stewart, we should be content to know it when we see it. The
evidence-based practice movement encountered similar resistance in the medical
field, where the ipse dixit?® school had long prevailed. But the simple truth is that the
train has already left the station. Policy makers and legislative appropriating
committees are turning to objective measurements to determine policy and
expenditure priorities, especially in times of increasing demands for shrinking
resources. Those objective measures are only going to be accessible through
developing an evidence base.

Prof. Laurin is correct in asserting that there is currently no national consensus as to
what constitutes “good indigent defense.” Depending on the stakeholder, the goal of
“good” indigent defense could be provision of high-quality representation, or it might
be efficient processing of cases. Even for defenders who agree their goal is to strive
to achieve the best possible outcome for the client, that can be an amorphous
concept. For example, consider that diversion from incarceration is generally
considered a good outcome or, at least, a better outcome than a sentence of
incarceration. However, some clients might make the rational choice to accept a
short period of incarceration rather than a lengthy period of probation, knowing that
a probation violation could lead to an even lengthier incarcerative sentence. In
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evaluating the quality of criminal defense, there are also built-in confounding
factors? at the case level. For example, averting a conviction or avoiding a lengthy
sentence is going to be more dependent on the facts of the individual case than on
the competence, commitment, or time expended by defense counsel. Nevertheless,
efforts are underway across the field, and in some of the Innovative Solutions in
Public Defense sites, to define the elusive concept of good indigent defense and to
develop means to measure it.

A starting point has been the development of standards for indigent defense. In 1971,
with funding from the Law Enforcement Assistance Administration (the predecessor
to BJA), the National Advisory Commission on Criminal Justice was created. The
Commission’s Report on the Courts recommended sixteen standards for the public
defense function.?? In 2002, based on prior work by the National Legal Aid &
Defender Association done with the Michigan State Appellate Defender Office, the
American Bar Association promulgated the Ten Principles of a Public Defense
Delivery System.?® These and other suggested standards are the result of thoughtful
consideration by respected experts and are logically and experientially appealing.
We reasonably expect that if applied, they will result in stronger indigent defense,
but they retain their ipse dixit quality: they have not, for the most part, been
subjected to empirical testing.

More recently, some jurisdictions have begun to develop objective factors to quantify
good indigent defense. One such jurisdiction that has taken an early step in that
direction is North Carolina, where the legislature created the North Carolina Office of
Indigent Defense Services (NCIDS) with an explicit mandate, inter alia, “to generate
reliable statistical information in order to evaluate the services provided and funds
expended.”® In response to this mandate, NCIDS created the North Carolina System
Evaluation Project (NCSEP)

to develop performance measures that would evaluate system outcomes
and enable defense agencies to assess, with empirical data, how well the
indigent defense system meets the needs of our clients, the criminal
justice system, and the community. With empirical data NCIDS will be
able to improve the quality of legal representation for the poor, increase
system efficiency, and quantify the social and economic benefits that
quality indigent defense services generate.®

The project sought to develop measures that would allow comparisons across
jurisdictions or in outcomes among public defenders, appointed counsel, and
privately retained counsel.?® Four jurisdictions took part in NCSEP,?” and developed a
set of eighteen key performance indicators (KPI) across a variety of dimensions. Of
the KPIs, nine were measures of case outcomes and nine were measures of access to
counsel. NCSEP created a toolkit and guidance for other jurisdictions that might
want to perform similar analyses of their indigent defense systems.?®

NCSEP issued a final report on the work done in the four jurisdictions. Only two of
the four, North Carolina and Travis County, Texas, were able to gather sufficient data
to arrive at statistically significant conclusions. The report provides an analysis of
indigent defense outcomes on various measures broken down by case type and type

(5 see NLADA Researcher-Practitioner Partnerships: Applying a Collaborative
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of counsel both within the individual jurisdiction and as between North Carolina and
Travis County. The report compares those two jurisdictions on a variety of factors
categorized as either best outcomes or worst outcomes. Examples of “best”
outcomes include percentage of cases ending in non-convictions, percentage of
convictions ending in an alternative to incarceration, and average percentage of
sentences avoided in cases ending in conviction. An example of a “worst” outcome is
percentage of cases resulting in conviction of most serious charge. Issues that
prevented the other two jurisdictions from being part of the analysis are found in the
appendices to the NCSEP Final Report and are a worthy study for jurisdictions
undertaking similar data collection and analysis.?®

A number of other jurisdictions have been the subjects of empirical studies of the
effectiveness of indigent defense systems. A study of the indigent defense system in
Wichita County, Texas compared case outcomes and costs among public defenders,
appointed private attorneys, and retained private attorneys, and analyzed these
defense service models in light of the ABA Ten Principles.*® The public defender
clients experienced better outcomes in a number of dimensions, though not all.
Similar studies were conducted in Philadelphia, Pennsylvania (comparing outcomes
in murder cases handled by public defenders with those handled by appointed
counsel)® and Los Angeles County, California (comparing outcomes in juvenile cases
as between public defender clients and appointed counsel clients).*? In the
Philadelphia study, clients represented by public defenders experienced better
outcomes on a number of measures. The Los Angeles juvenile study is notable in
several regards. It contains a comprehensive literature review of indigent defense
studies. The study also contains a detailed discussion of the methodology used which
would be of interest to those considering similar studies. Furthermore, the study
examines a few certain selected inputs (i.e,, attorney actions) and analyzes how
those inputs relate to better client outcomes.

Two recent papers developed by NLADA directly address the measurement of
“quality” representation in indigent defense services. First, Assessing Quality: A
History of Indigent Defense Quality Indicators, traces the efforts of individuals and
organizations, including NCSEP, over the past two decades to define and measure
quality in indigent defense.*® Second, NLADA’s National Indicators of Quality Indigent
Defense provides a ready-to-use set of quality indicators of attorney performance
that can be adopted by any indigent defense program in the United States.**

The field continues to refine input and outcome measures but much work remains.
By controlling for some variables that influence outcomes, such as the seriousness of
the charges and the background of the client, and comparing attorney activities
(inputs) to outcomes, it is possible to draw conclusions about whether the system’s
response to indigent defendants or an individual attorney’s actions correlate® to
better outcomes for the client and hence represent “good indigent defense.”
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Timeline of Indigent Defense Standards

=0

1971: National Advisory Commission on Criminal Justice is created.

1973: National Advisory Commission issues a report recommending sixteen standards
for public defense.

2002: American Bar Association publishes the Ten Principles of a Public Defense
Delivery System.

2005: North Carolina Office of Indigent Defense Services (NCIDS) creates the North
Carolina Systems Evaluation Project (NCSEP) to evaluate indigent defense system
performance and outcomes.

2011: A study on quality and effectiveness of public defense counsel in murder cases in
Philadelphia is published.

2012: The NCSEP Performance Measures Guide is published, defining goals and
objectives of an indigent defense system and identifying potential metrics to quantify
system effectiveness.

2012: Texas A&M University’s Public Policy Research Institute publishes its study of
indigent defense quality in Wichita County, Texas.

2013: Loyola Law School Los Angeles publishes its study on the quality of juvenile
defenders in Los Angeles County.

2014: NCSEP publishes a revised list of eighteen performance indicators that track to
client case outcomes and access to counsel.

2014: The Massachusetts Committee for Public Counsel Services and the Center for
Court Innovation publish a set of practice principles and quality indicators for indigent
defense for the state.

2014: The National Legal Aid & Defender Association (NLADA) publishes Basic Data
Every Defender Program Needs to Track: A Toolkit for Defender Leaders, which sets
out a set of fundamental data points for defender programs to track related to
resources, attorney activities, and client outcomes.

2015: Travis County, Texas develops performance indicators for the Capital Area
Private Defender Service, a new managed assigned counsel program.

2015-2017: NLADA hosts three convenings of the Defender Research Consortium,
assembling researchers, defenders, social workers, paralegals, analysts, technologists,
and others to discuss use of data in public defense, prominently including quality
indicators.

2016: The International Legal Foundation publishes Measuring Justice: Defining and
Evaluating Quality for Criminal Legal Aid Providers, which presents practice principles
and quality indicators for indigent defense in an international context.

2018: NLADA publishes the National Indicators of Quality Indigent Defense, along with
Assessing Quality: A History of Indigent Defense Quality Indicators.

NLADA Researcher-Practitioner Partnerships: Applying a Collaborative 8
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Chapter 2

Project Overviews: A Closer Look at
Innovative Solutions in Public Defense
Initiative Sites

The six Innovative Solutions grantees undertook a variety of projects to improve
public defense services. Two focused on direct practice interventions (Alameda and
Contra Costa counties in California); two focused on ways to measure, assess, and
message indigent defense performance (Texas and Wisconsin); and two tackled both
of these considerations (Kentucky and New York City). The six projects are briefly
profiled below.

Alameda County, California

Overview: The Alameda County Public Defender’s Office
(ACPDO) instituted public defender representation at
arraignment (a client’s first appearance before a judicial
officer) on a pilot basis.

Issue Addressed and Program Design: Prior to receipt of
the Innovative Solutions in Public Defense grant, Alameda
County, which encompasses several municipalities, including Oakland, was the only
large county in California where indigent people appeared in court for the first time
with a judge and district attorney present but without defense counsel. At this quick
court appearance, decisions of lasting impact are made. Defendants are informed of
the charges filed against them, asked to enter a plea of guilty or not guilty and,
perhaps most critically, a decision is made about their pre-trial release status. Will
they remain in jail or be released on bond pending final adjudication of their case?

With the Innovative Solutions grant, the ACPDO hired attorneys to provide
representation to clients at felony arraignments on a pilot basis. The key strategies of
the program were to develop a system for providing high-quality representation at
arraignment in Alameda County, and then use data on client outcomes to advocate
for permanent funding of this service. The ACPDO Innovative Solutions in Public
Defense grant project addressed Principle 3 of the ABA’s Ten Principles relating to
prompt screening for indigency and appointment of counsel.*®

Research Design: Impact Justice, a non-governmental organization whose aim is
to improve outcomes for justice-involved individuals through innovation and
research, conducted an evaluation of the ACPDO project and analyzed program data
collected by the public defender project staff and from the public defender’s case
management system. The evaluation included a comparison of outcomes for a
treatment group, individuals represented at arraignment during the project, to
outcomes for a control group who were arraigned prior to the beginning of the
project and were therefore not represented.
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Preliminary findings of the project were promising. The release rate at arraignment
increased from just 0.7% of all clients before the pilot representation project
began, to 20.4% during the period when representation was provided.
Furthermore, the percentage of cases where motions to release were filed increased
from 0.0% to 27.0%. Motions to release had a 75% success rate. Similarly, motions to
reduce bail had an 83% success rate. Additional research focused on cost avoidance
by the jail, as well as trends of release rates across demographic variables, such as
race, gender and age.

The final report for the Alameda County project is available on Impact Justice's
website.*’

Contra Costa County, California

Overview: The Contra Costa County Office of the Public
Defender’s (OPD) Early Representation Project (ERP) is a
police and public defender partnership that sought to improve
outcomes in misdemeanor cite-and-release cases.

Issue Addressed and Program Design: The Contra Costa
County Innovative Solutions in Public Defense project was
designed to reduce Failure to Appear (FTA) warrants in
misdemeanor cases where a citation is issued in lieu of
custodial arrest. In such cases, cited individuals are instructed to appear at court on a
date written on the citation by the police officer, often six or eight weeks out. In
typical practice, charges are rarely filed by that date, as district attorneys in
California get up to a year to file charges in misdemeanor cases. When charges are
eventually filed, frequently the individual does not receive notice of the filing or of
the court date, so does not know to appear in court that day. Failure to appear at
court triggers issuance of an FTA warrant, which ultimately results in the individual’s
arrest and often a significant disruption of the person’s life. Another consequence is
the otherwise unnecessary expansion in work that must be performed by various
criminal justice system actors in making arrests, processing arrestees, and preparing
anew for court appearances. The ERP took measures to improve this dynamic.

The pilot project relied on cooperation from participating police departments, the
District Attorney’s office, and the courts. The OPD cooperated with the police
agencies in two significant ways. First, along with the citation, officers handed cited
individuals an information card advising them of the immediate availability of no-cost
legal representation at the OPD. Second, they sent the OPD names of individuals on
their “request for prosecution” lists that are routinely sent to the District Attorney.
Additionally, the OPD received early discovery on the cases and so was able to
advocate for non-filing of charges. OPD then took affirmative steps to contact cited
individuals to keep them informed of their actual court dates and advise them on
how to prepare for that appearance. ERP addressed Principle 3 of the ABA Ten
Principles of a Public Defense Delivery System: ensuring that counsel is assigned as
soon as feasible after a client’s arrest.*®
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Research Design: The Justice Management Institute (JMI) served as research
partner to the OPD, and was involved with the design, implementation, and
evaluation of the ERP. The research design set out four steps:

1. Gather baseline information covering a period of three years prior to the
program from a variety of stakeholder data systems. Create a project logic
model.

2. Develop a data tracking system that gathers process and outcome data
essential to testing program success. To the extent possible, conduct
cost/benefit analysis consistent with justice reinvestment.

3. Collect data throughout project (by OPD with collaboration of JMI).

4. Evaluate process and outcome measures and present findings.

Before the program began, FTAs occurred in approximately 37% of the initial court
appearance (arraignment) in misdemeanor cite-and-release cases. ERP reduced that
FTA rate at arraignment to just under 20% during the grant period; an almost 50%
decline. Almost half of those people who made it to their arraignment affirmed that
they came to court as a direct result of ERP outreach. Put another way, those who
had affirmative contact with ERP appeared at their arraignment 90% of the time,
driving the FTA rate of that cohort down to just 10%.

Early success of the program was recognized by stakeholders in the county. As a
result, the ERP was expanded even before the grant work was completed. The OPD
now serves individuals cited and released by three police departments and the
California Highway Patrol operating in the county.

Texas

Overview: The Texas Innovative Solutions in Public Defense
grant provided support for creation of a data portal to provide
detailed and easy-to-navigate information on indigent defense
systems in all of Texas’s 254 counties for use by multiple
audiences, including the Texas Indigent Defense Commission
(TIDC), the public, courts, elected officials, funders, bar
associations, and the advocate community. Main goals of the
portal were to 1) educate stakeholders; 2) take existing Texas
reporting data and add improved local data to build and
enhance the database; and 3) make comparative information widely available to
policymakers and others at the state and local levels.

Issues Addressed and Program Design: The funding, delivery, and oversight of
indigent defense services in Texas is primarily a county responsibility. Indigent
defense practices vary widely throughout the state’s 254 counties, making it difficult
to easily access data about individual programs or to compare systems across
counties. The project built upon the existing TIDC website to create the “A.C.T. Smart
Defense Portal.” The new site was intended to be a highly accessible communication
system that informs counties of their performance on multiple quality indicators, and
keeps policymakers apprised of the state of indigent defense in Texas. Other
aspirations were that the site serve as a resource to help counties learn how to
elevate their current performance and to understand why it is important to do so.
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Guidepost measures, matrices, and indicator summaries will help counties self-assess
their compliance with the ABA’s Ten Principles and with TIDC policies and standards.
The portal will collect various performance indicators at the county level rather than
focus on individual indigent defense counsel.

Known as the Texas A.C.T. Smart Web Portal Project, measures on the welbsite will
address factors of access, competence and trust:

e A = Access to counsel measures. These are administrative and statutory
compliance measures covering things such as: Can the accused request
counsel in a timely manner? Is that attorney appointed in a timely manner? Is
there a fair and neutral attorney selection process?

e C = Competence. These are quality measures, for example: Are attorneys
overloaded with cases? Do they take CLE? Is there continuity of counsel? Is
first contact with a client done promptly? Do attorneys have access to
resources such as interpreters? Also included under “competence” are some
case outcome measures. For example, is the trial rate of appointed counsel in
line with that of retained counsel? What about sentence types and lengths?

e T = Trust. These are measures relating to reliability, efficiency and cost
effectiveness. For instance, is the defense function independent? Is there
adequate funding for attorneys? Does billing/payment work without
interference from judges?

Research Design: The Public Policy Research Institute (PPRI) at Texas A&M
University, with the assistance of the American Bar Association, worked to inform
and support TIDC in selecting the content and functionality of the A.C.T. Smart
Defense Data Portal. This involved identifying performance indicators and other data
elements to be included in county reporting, the ongoing design of the web portal,
serving as a liaison with counties that piloted the proposed reporting system, and
providing considerable technical assistance to counties in developing their reporting
capacity.

By project’s end, the portal was online at http://smartdefense.pprinet.tamu.edu. PPRI
will continue working with counties to incorporate data on the desired indicators for
years to come. As the system matures and data can be supplied by all counties, PPRI
and TIDC plan to recognize counties for increased data reporting capacity. Efforts
will be acknowledged by ranking counties across three levels: a basic level indicating
compliance with standards required by applicable law, an intermediate level
indicating that the county has gone beyond the basic requirements, and a third level
indicating high-level achievements.

NLADA Researcher-Practitioner Partnerships: Applying a Collaborative
National Legal Aid & Model to Improve Indigent Defense Systems

Defender Association

12



Wisconsin

Overview: Through the grant-funded Reporting, Analysis, AHE ST4 7
and Mining Project (RAMP), the Wisconsin State Public A ,,‘%/
Defender (SPD) sought to vastly enhance its existing case & = L ’{I
management system (CMS) with improved and expanded AL
data collection and then use that data to assist in oversight
and monitoring of services provided by public defenders and
assigned counsel throughout the state. Automatic data feeds
from the state’s court management system, the Consolidated
Court Automation Program (CCAP), were integrated into the
SPD’s CMS and new performance indicators were identified
to produce richer reports about system performance.
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Issues Addressed and Program Design: RAMP grant activities were directed at
addressing two of the ABA Ten Principles: Principle 5, which concerns controlling
attorney workload, and Principle 10, concerning systematic supervision and review of
defense counsel for quality and efficiency.*® Like the other Innovative Solutions in
Public Defense projects, the work impacts multiple areas. RAMP was intended to
further the ability of the SPD to use data in its CMS to measure and assess system
performance and in turn assist in SPD’s efforts to obtain adequate funding from the
Wisconsin legislature. SPD engaged the services of several SQL programmers, who,
working with existing SPD I.T. staff, enhanced the existing CMS and expanded the
data fields collected both from CCAP and from staff and assigned counsel web-
based reporting, and worked to develop a series of performance reports which could
be generated by SPD staff and management.

These new reports are proving of benefit to SPD in a variety of ways. SPD can now
track case-level data and attorney activity with a facility and speed never before
possible. One of the many significant accomplishments of the project was the
development of a web-based reporting tool for assigned counsel to report their time
and case activity. Prior to RAMP, the vouchering system used open text fields for
assigned counsel to report case activity, which made it much more difficult and
labor-intensive to extract and analyze data from the reports. The development of the
new system involved creating drop-down menus which standardize data reporting
and thus permit analysis not previously possible. Similarly, staff attorneys directly
enter data on case activity and reports have been developed which will be useful in
monitoring staff performance and assisting in annual staff performance reviews.
Another significant accomplishment was the development of an automated tool that
saves hours of administrative staff time in identifying attorneys able to accept
conflict case appointments. Also, with the CCAP data, reports on disposition and
sentencing outcomes—searchable by offense, county, judge, and prosecutor—were
developed that will provide significant assistance to SPD attorneys in advising clients
and in negotiating pleas. SPD will attempt to use the results of the grant project to
assist in obtaining appropriations of other funding to continue the RAMP project.

Research Design: Throughout the project, the University of Wisconsin’s Population
Health Institute (PHI) was an active partner with SPD in the design and execution of
the project, attending monthly RAMP meetings and staying in constant
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communication with the SPD project manager. The PHI conducted a significant
amount of qualitative research, including a number of focus groups of staff and
assigned counsel throughout the state to determine existing features and
functionality which users of the system find beneficial, and to identify potential
features and functionality as well as impediments encountered by the users of the
existing system. Senior SPD staff and the PHI worked collaboratively to define
appropriate performance indicators. The PHI also analyzed the results of beta testing
of various aspects of the RAMP system and its reports.

The final report for the Wisconsin project is available on the UW-Population Health
Institute's website.*°

Kentucky

Overview: Kentucky’s Department of Public Advocacy
(DPA) instituted ongoing supervision of contract attorneys
handling conflict of interest cases in one of the five regions of
the state served by the state public defender system and
provided resources and training for those attorneys.

Issues Addressed and Program Design: The DPA
operates public defender offices across the state, except for
the Louisville area. In cases presenting a conflict of interest to
staff public defenders, representation is provided by private counsel who are on
contract with DPA. DPA identified aspects of the present system which do not
comply with Principles 8 and 10 of the ABA Ten Principles.*’ Attorneys who handle
DPA conflict of interest cases are paid under low, flat-fee pay schemes which are well
below market rates. As a result, there is no parity between prosecution and indigent
defense resources, in conflict with Principle 8.4> The case fee caps create a
disincentive for contract conflict counsel to devote adequate time to cases that
proceed to trial or are otherwise complex. This is particularly troublesome since
Kentucky conflict counsel practice also deviates from ABA Principle 10 concerning
systematic supervision and review of defense counsel for quality and efficiency.*® The
Innovative Solutions in Public Defense project sought to implement sustainable
modifications to DPA’s conflict counsel system, including:

e Hiring a Conflicts Director to monitor and provide assistance to conflict
counsel;

e Modifications of contracts with conflict counsel to require:
1. case reviews with an experienced attorney,
2. co-counsel for cases going to trial if the attorney does not meet certain
experience requirements,
3. mandatory filing of a motion for an investigator if the case is of a certain
class felony or higher, and
4. mandatory reporting of data about case activities; and

e Delivery of two intensive, multi-day, all-expenses-paid trainings targeted at the
needs of conflict attorneys.
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Research Design: Research for the project conducted by University of Louisville
professors encompassed a variety of research questions. The overall goal was to
measure whether the institution of the grant program made an impact on the
performance of conflict attorneys. To that end, surveys were conducted of conflict
counsel at various junctures to measure the impact of various components of the
program. For example, attorneys attending the intensive trainings were given pre-
and post-training tests to determine training effectiveness. The research also
included collecting case data to monitor the performance of conflict counsel in the
target region and to compare that performance to attorneys from a control region.

New York City

Overview: The Mayor’s Office for Criminal Justice (MOCJ)
and its research partner, the Center for Court Innovation
(CCD), sought to identify shortcomings in the existing system
of monitoring, supervision, and data collection for the city’s
assigned counsel program, and develop and implement
strategies to address those shortcomings.

Issues Addressed and Program Design: The majority of
indigent defense services in New York City are provided not
by a governmental public defender agency, but rather by =z
several independent, non-profit organizations (the largest of which is the Legal Aid
Society). Collectively, these organizations are referred to as “Institutional Providers”
(IPs). The city has a very large number of arraignments (over 365,000 in 2013), of
which 95% involve clients who are indigent. Most clients are represented by the IPs,
but a sizeable number of conflict of interest cases are handled by private attorneys
appointed by the Assigned Counsel Plan (ACP) program serving the two Judicial
Departments of the New York City Courts: the First Department (encompassing
Manhattan and the Bronx) and the Second Department (encompassing Brooklyn,
Queens, and Staten Island).

Issues identified prior to the start of the project included:

1 inadequate funding;

2) limited administrative oversight and monitoring (just two administrators were
responsible for supervising approximately 700 active ACP attorneys);

3) lack of a computerized case management system; and

4) limited reporting and performance monitoring capacity for the ACP program.

The only data which historically had been available about attorney performance was
that included in an ACP attorney’s payment voucher, which is filed not with the ACP
administrators but with the City’s Department of Finance (DoF) at the conclusion of
a case. The issues identified were not limited to those addressed by the Ten
Principles, but the limited administrative oversight and monitoring is inconsistent
with ABA Principle 10.%
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Research Design: As noted by one of the site team members,

The initial expectations for this project were that CCl would be producing
a series of research-based deliverables for this project, including a series
of data analyses, some performance indicators, and best practices. The
project evolved to be more oriented towards information gathering that
would support a diagnostic process to identify problem areas in the ACP
organization.*®

As part of the modified research plan, CCl conducted a detailed needs assessment of
the ACP system. This review included interviews with representatives of various
system sectors and an analysis of the legal structure of the ACP, which had not been
clear to many of the system actors for decades. The resulting needs assessment
document made fifteen findings and recommendations in the areas of governance,
administration, ACP attorneys, technology, and vouchering. This assessment proved
absolutely critical in justifying recommendations for change made by the Project
Lead to other parts of the Mayor’s Office, the judiciary, and other stakeholders. For
instance, after documenting the grossly inadequate level of staff to supervise and
monitor the ACP, MOCJ obtained commitment and dedicated funding from the
Mayor’s office to create additional staff positions. CCl also conducted a capacity and
needs study of relevant |.T. systems that will provide guidance as MOCJ develops a
new case management system for the ACP program.
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Chapter 3
Lessons Learned and a Road Map for Indigent
Defense Action Research Projects

Through working closely with site teams for each of the six Innovative Solutions in
Public Defense projects, the NLADA/NCJA training and technical assistance (TTA)
team observed commonalities among the sites that may prove useful to other
jurisdictions looking to engage in defender-researcher partnerships. This chapter
synthesizes lessons learned from the sites through observation and surveys of the
site teams.

Survey of Participants

To better probe attitudes of researchers and practitioners about the action research
partnership process, the TTA team administered two short surveys to each team.
One survey was answered by a practitioner representative and the other was
answered by a researcher representative from each site. The survey instruments are
attached as Appendix A.

The surveys revealed some general characteristics and key differences about the
sites’ experience and process that are worth sharing before turning to lessons drawn
from their work:

e Level of experience. Three of six practitioner organizations reported having
worked with a researcher before. Five of six researcher organizations had
worked specifically with indigent defense organizations in the past.

e Understanding the researcher role. Only three of the practitioners reported
having a clear understanding of the role of the researcher at the outset of the
grant project.

e Project design. Varying degrees of researcher involvement in the project
design and scope were reported, with four sites responding the research
partner was involved or very involved in project design and two sites reporting
that project design was solely done by the practitioner.

e Research design. Almost universally, the practitioners relied upon the research
partner to develop the research agenda and goals. Only in one instance did
the researcher indicate that the practitioner should have been less involved in
the research end.

e Methodology used. Four of the six researcher respondents characterized their
work as quantitative research, four conducted qualitative work, three
described process evaluations, and two reported an aim to do outcom