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Investigation of the Ferguson Police Department

United States Department of Justice 
Civil Rights Division

March 4, 2015

www.justice.gov/sites/default/files/opa/press-releases/attachments/2015/03/04/ferguson_police_department_report.pdf
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From Driver’s Seat to Detention

Any Conviction
Assessment of 
Costs, Fines, 

etc.

Installment or 
Deferred 

Payment Plans
Default

Order of O.L. 
Suspension

DWS x 3
More Costs & 

Fines!





Legislative & Administrative Advocacy

2015 Amendment to Code § 19.2-354 (HB1506)

Courts must:

• reduce payment plan terms 
to writing

• post these terms in the 
court clerk's office

• make these terms available 
on the court's website, if 
available

Judicial Council Guidelines (May 2015)

New JCV Guidelines 
recommend assessing ability 
to pay

Court policies are compiled 
online:

http://www.courts.state.va.us/onl
ine/  ppp_fines_costs/home.html

LAJC Review (April 2016)

Analysis of 105 GDC policies 
reveals that most courts 
disregarded JCV Guidelines.

2016 legislation requires court 
policies to be consistent with 
the Rules of the Supreme 
Court (which don’t yet exist).

http://www.courts.state.va.us/online/ppp_fines_costs/home.html


Report: Grading Virginia Courts

• Ability to Pay

• Debts Owed to Other Courts

• Community Service Opportunities

• Down Payments

• 2nd or Subsequent Payment Plans



Stinnie v. Holcomb



“Faced with a tide of 
people unable to pay 
escalating fees, courts have 
responded in the least 
helpful manner possible: 
By regularly suspending 
driver’s licenses.”

--Omar Epps in The Huffington 
Post



More Information

http://www.justice4all.org/drive
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Three Key Regulations 

• 45 C.F.R. §1613 - Restrictions on legal assistance with respect to criminal 
proceedings 

• 45 C.F.R. §1615 – Restrictions on actions collaterally attacking criminal 
convictions; 

• 45 C.F.R. §1637 - Representation of prisoners;

Keep in Mind

• LSC eligibility criteria, 45 C.F.R 1611, 1626 

• Priorities in use of Resources, 45 C.F.R. 1620

Guidance for LSC Funded Programs 
Re: Court Debt Collection 



1. Does your advocacy constitute representation in a criminal proceeding 
set out in 45 C.F.R. 1613?

2. Does the representation entail a collateral attack on a criminal conviction 
as defined in 45 C.F.R. 1615?

3. Is this representation of a client who falls within the definition of a 
prisoner in 45 C.F.R 1637?

4. If the client falls within the definition of a prisoner in 45 C.F.R 1637, does 
the representation fall with the two categories of prohibited representation 
(1) civil litigation or (2) an administrative proceeding challenging the 
conditions of the client’s incarceration?

Four Questions 



“Criminal proceeding” means the adversary judicial process prosecuted by a 
public officer and initiated by a formal complaint, information, or 
indictment charging a person with an offense denominated “criminal” by 
applicable law and punishable by death, imprisonment, or a jail sentence. 

45 C.F.R. 1613.2

LSC guidance states that a criminal proceeding is one: “which is intended to 
determine the client’s guilt or innocence of the offense charged in the 
complaint, information or indictment.” 

LSC External Opinions dated June 2, 1981 and May 17, 1993 

Is your advocacy representation in a criminal proceeding 
as defined in  1613?



• Post-conviction proceedings, such as probation revocation, court debt 
remission hearings, garnishments, suspension of licenses or 
registrations, or modification of a court fine payment schedule. 

• Matters defined by a state as criminal proceedings that are solely 
punishable by fines and no possibility of incarceration. 

• Petitions for expungement and representation.

• Civil contempt relief

• Juvenile matters

Examples of Advocacy Not Prohibited by 
1613



• Court appointments 

• Criminal representation in Indian tribal courts 

Other Exceptions



45 C.F.R. 1615.2 of the LSC regulations prohibits legal assistance using LSC 
or private funds: 

“(a) in an action in the nature of habeas corpus collaterally attacking a 
criminal conviction if the action … or 

(b) alleges that the conviction is invalid because of any alleged acts or 
failures to act by an officer of a court or a law enforcement official.” 

Is this an action that collaterally attacks a criminal conviction?



The key definitions used by LSC in its regulation on representation of 
prisoners in 45 C.F.R. §1637.2 include:

“Incarcerated means the involuntary physical restraint of a person 
who has been arrested for or convicted of a crime.”

“Federal, State or local prison means any penal facility maintained 
under government authority.”

Does the client fall within the definition of prisoner 
as defined in 1637?



• Probationer or Parolee

• Person on house arrest

• Person on work release living in a group home or at home with a 
monitor

• Intermittent release is determined on case by case basis

• Advocates may, in certain circumstances, continue representation if an 
individual is incarcerated after representation begins  

LSC Definition of Prisoner Does Not Include:



1637.3 prohibits only two types of representation of incarcerated individuals: 

• civil litigation and

• representation in administrative proceedings challenging the conditions of the 
prisoner’s incarceration

Permitted: 

• Advice and counsel and brief services 

• Legal Information

• Administrative proceedings that do not challenge a client’s conditions of 
incarceration

Is representation within the two 
categories prohibited by 1637?
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“We live in a society where the distribution of legal assistance, like the
distribution of all goods and services, is generally regulated by the
dynamics of private enterprise.”

Fuller v. Oregon, 417 U.S. 40, 53 (1974)

Iowa Legal Aid



Why should LSC firms do this work?

• Court debt is a contributing factor for evictions, utility shutoffs,
foreclosures, etc.

• Court debt is largely collected by civil methods

• “Ability to pay” determinations informed by civil law corollaries

• Right to counsel not guaranteed for many court debt related procedures

• Direct services needed to make policy and complex litigation gains
meaningful

• Experiential, granular understanding of the details of the problem

• Essential for removing barriers to breaking the cycle of poverty



Iowa Legal Aid & Court Debt

• Recognition of the application of debtor’s exemptions in court debt collection
(2010).

• Enforcing the right to quash hearings on administrative garnishments for court
debt (2010).

• Removal of childcare subsidy payments from administrative offset of court
debt (2011).

• Removal of “two year rule” in Court Rules Chapter 26 (2013).

• Remission of large amounts of illegally assessed indigent defense fees in five
counties (2013 – 2016).

• Recognition that juvenile & civil indigent defense recoupment and court costs
are dischargeable in bankruptcy (2013-2014)



Iowa Legal Aid & Court Debt

• Enforcement of the right for ability to pay hearings in juvenile cases (2014)

• Statewide discontinuance of the practice of holding vehicle registrations for
failure to pay indigent defense fees (2016).

• Commentary on an MOU between the Iowa County Attorney Association and
the Iowa Judicial Branch, leading to significant contractual limitations in
situations where a prosecutor may pursue incarceration for failure to pay
(2016)

• Recognition that expungement cannot be denied for failure to pay court 
appointed attorney fee reimbursement (2016).

• Enforcement of fair debt collection law against private parties involved in 
collection of court debt, such as bail bondsmen and private collection 
agencies.  (Ongoing)



Court Debt Cases an LSC firm can do

• Incarceration for contempt of court or probation revocation for non-payment
/ FTA (possible 1637 issues)

• Judicial garnishment hearings

• Administrative garnishment procedures

• Administrative challenges to set-off of benefits & tax refunds

• Procedures for reinstatement of drivers licenses, professional licenses, and
vehicle registrations

• Fee remission hearings

• Fleeing felon SSD/SSI cessation or eligibility



Court Debt Cases an LSC firm can do

• Plaintiff claims under FDCPA, state debt collection codes, and other consumer
protection laws against private actors like collection agencies and bondsmen

• Plaintiff claims under ECOA against relevant actors

• Constitutional challenges made via 1983, or in the context of other cases (i.e.
challenging prepayment of fees in expungement or restoration of rights cases)

• Bankruptcy proceedings involving court debt, including enforcement of
discharge and automatic stay violations

• Within LSC restrictions, policy advocacy (administrative rulemaking, court
rules, with proper invitation, etc.)



Important fundamental concept #1
TYPE OF DEBT MATTERS

Terminology such as “fines” and “fees” is carelessly used, not just by
laypeople but also by lawyers, policymakers, and judges

The type and purpose of the debt is extremely important to determine the
applicable legal theories

• NATURE OF CASE: Civil vs. criminal vs. juvenile

• PURPOSE: Fines (punitive) vs. restitution (punitive-compensatory) vs. indigent
defense fees (compensatory) vs. collection fees (???)

• IMPACTS WHOM: Theoretically, everyone pays fines & restitution, but only indigents
pay certain costs



Important fundamental concept #2
EQUAL PROTECTION

Tate v. Short, 401 U.S. 395 (1971). Automatic conversion of fines to prison
time for those unable to pay EP violation.

James v. Strange, 407 U.S. 128 (1972). Indigent defense recoupment
statute failing to accord same protections given to civil judgment debtors
void on EP grounds.

Fuller v. Oregon, 417 U.S. 40 (1974). Statute with certain protections
offering rough parity with civil judgment debtors upheld. In many states,
interpreted to require reasonable ability to pay analysis before imposition
and / or collection attempts.
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 Outstanding Warrants

 Writ of Habeas Corpus 

 “Fine Review Hearing”

› Filed Memorandums of law prior to the hearing 

› Prepared Ms. Wakefield - declarations

› Expert Witness – declarations



 SS income is protected – similar protections for 

state benefits. 

 Apply the statutory standard for remission –

manifest hardship

 Poverty analysis – GR 34
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Just do it.





 Holistic Defense

 Holistic defense is a client-centered and 
interdisciplinary model of public defense that 
addresses the circumstances driving poor people into 
the criminal justice system and the consequences of 
that involvement by offering comprehensive legal 
representation, social work support, and advocacy 
for the client.

Harris County Public Defender’s Office





Court costs provided $431,793,084 to the State 
in revenue to the State of Texas in Fiscal Year 
2010.

But the Legislature budgeted only $335,128,621 
for the judicial branch. 

Courts are a revenue center








 What are you attacking?

First 




What is the cost – and what is it used for?

What is the cost?





Follow the Money




 Funds received at the state and local levels of government that may be 

utilized for any purposes. These unallocated funds are acquired through 
business and property taxation.

General Revenue Fund




The Legislature.

Power to Tax




 The Executive Branch

Collects taxes




 [C]lerks of court should not be made tax collectors for our state, nor 

should the threshold to our justice system be used as a toll booth to 
collect money for random programs created by the legislature. –

 Supreme Court of Louisiana

Tax Collectors 




 Separation of powers

 Takings Clause

 Double Jeopardy

 Excessive fines

Creativity



Q & A Session



Resources

• Confronting Criminal Justice Debt: A Comprehensive Project for Reform 
(September 2016)

• www.nclc.org/issues/confronting-criminal-justice-debt.html

• Juvenile Law Center: Debtor’s Prison for Kids (August 2016)

• http://debtorsprison.jlc.org/documents/JLC-Debtors-Prison.pdf

• NLADA Guidance for LSC Programs Re: Court Debt (July 2016)

• Please contact Arielle Altman at a.altman@nlada.org for a copy

• DOJ Resource Guide: Reforming the Assessment and Enforcement of 
Fines and Fees (2016)

• http://ojp.gov/docs/finesfeesresguide.pdf 



Resources

• DOJ “Dear Colleague” Letter (2014)

• www.justice.gov/crt/file/832461/download

• Brennan Center: Criminal Justice Debt: A Toolkit for Action (2012)

• www.brennancenter.org/sites/default/files/legacy/publications/Criminal%20Justice%20
Debt%20Background%20for%20web.pdf

• COSCA: Courts Are Not Revenue Centers (2011)

• https://csgjusticecenter.org/wp-content/uploads/2013/07/2011-12-COSCA-report.pdf

• Brennan Center: Criminal Justice Debt: A Barrier to Re-entry (2010)

• www.brennancenter.org/sites/default/files/legacy/Fees%20and%20Fines%20FINAL.pdf
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Q & A Session



Thank you!


