P.a2

e _rr 7O H219331
. .43 FROM CENTRAL FELONIES CCH
Ju-E-20 PSS DOJ CRIMINAL MAILROOM 415 355 5454 P.62
1{ BILL LOCKYER
Attorney General of the State of California
2| ROBERT R. ANDERSON
Chief Assistant Attorney General
3 )| GERALD A. ENGLER
Senior Assistant Attorney General
41 ENID A. CAMPS
Supervising Deputy Attorney General
5[ MICHAEL CHAMBERLAIN
Deputy Attorney. General
6 || State Bar No. 185620
455 Golden Gate Avenue, Suite 11000
71 San Francisco, CA $4102-7004
Telephone: (415) 703-3892
8i Fax:(415)703-1234
9 || Attorneys for Third Party in Interest
10
SUPERIOR COURT OF CALIFORNIA
11
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12
13
THE PEOPLE OF THE STATE OF CALIFORNIA, | KA064034
14
Third Party in Interest, | OPPOSITION TO
15 DEFENDANT’S MOTION TO
v. COMPEL DISCLOSURE OF
16 DNA DATABASE
IVAN HILL, POSSESSED BY THE
17 CALIFORNIA
Defendant. | DEPARTMENT OF JUSTICE
18
Date: July 28, 2006
19 Time: [:30pm.
Dept: 106
20
21
22
INTRODUCTION AND SUMMARY OF POSITION
23
24 On June 29, 2006, defendant Hill gave natice for the first time to the California
25 | Department of Justice (“DOJ”) that he is seeldng as discovery in this case a complete hist of offender
26 || profiles maintained in the State’s forensic identification DNA Database (Pen. Code, § 295 et seq.).
27 | In the alternative, defendant seeks to compel DOJ 10 conduct the first ever search of its offender
28 || database against irself and disclose information relating to any offender DNA profiles that “match
1
Opposition W Defendant's Motion, People v. Jvan AHill, Case No: KA 064034
) P.02
JUL-13-2006 13:81 e E1T B4 267

TU_-19-20@6 @8:13




F.a3
CENTRAL FELONIES - CCB T 6218991

TUL-19-2006 @733 FROM R e i L LU 415 1S5 5454  P.03

10
13
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

at 9 or more loci.” (Def. Paints & Auth., June 30, 2006, at pp. 1-2.)

Although this discovery request was initially made in November 2005, neither the
prosecution nor defense notified DOJ. As a result, this is the first opportunity DOJ has had to be
heard on the issue. Because the information sought is not case-specific, i.e., generated and
maintained by DOJ as part of its ongoing administrative function and not for the specific purpose
of investigating this case, DOJ qualifies as a third party in addition to its role as an investigating
agency. It possesses the cancordant right to file its objections and be heard on the record. (See
People v. Superior Cowrt (Barrerr) (2000) 80 Cal App.4th 1305, 1317-1318 [noting that CDC
assumed “hybrid status” as both an investigating agency and third party for purpases of discavery
because records sought that related both to its investigation and to it responsibilities as a distinct
govemment asency).)

DOJ objects to defendant’s alternative requests on at least five grounds. First, the
requested information is protected by an absolute privilege of nondisclosure, conferred by multiple
state and federal statutory provisions. Neither Brady v. Maryland (1963) 373 U.S. 83, nor any other
constitutional principles trump these privileges or compel disclosure.

Second, the search defendant conternplates DOJ conducting has never been done, because
there is no forensic utility in searching the offender database against itself. To preform this
unprecedented search, DOJ would have to reprogram its computers to conduct over a hundred and
twenty billion DNA profile comparisons. DOJ staff would then have to isolate partially-matching
“individuals” as conterplated by the discovery request. This entire process would consume
potentially hundreds of DOJ staff bours and be unduly burdensome to DOJ.

Third, searching the offender database against itself would be such a massive undertaking
that it would jeopardize public safety in California by taking the State's CODIS (“Combined DNA
Index System") off-line 2nd rendering it dysfunctional for actual Jaw enforcement and crime-solving
purposes for at least a full week. Moreover, disclosing offender profiles in violation of statutory and
contractual provisions could jeapardize California’s continuing ability to participate in CODIS.

Fourth, defendant’s claim that DOJ’s database is “necessary” for researching the accuracy

of statistical estimates (Def. Points & Auth., Jun¢ 30, 2006, at p. 6) fails in light of the existence of

2
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thousands of non-confidential, non-privileged, publically available multi-locus forensic DN2
profiles that could be used to conduct the same ‘research” into profile rarity estimates. There it
simply no need to use a law enforcement database for such redundant “research,” especially because
a law enforcement database is far from a random sampling of population groups and thus ill-suited
to research.

Fifth, the information defendant secks is wholly irrelevant to any issue that could be
litigated in:this case. There is not, in fact, any “serious doubt” (Def. Paints & Auth., June 30, 2006,
at p. 6) about the accuracy of traditional random match probability statistics based on the data from
the Arizona database, Searchingthe 65,493 Arizona offenderprofiles against each other represented
2,144,633,778 separate comparisons. Locating profiles that partially match at various genetic
markers when conducting wel] over a billion comparisons is not at all surprising. In fact, when one
considers factors such as kinship and ethnicity, the number of partially matching profiles in the
Arizona database was fully consistent with traditional population frequency estimates. Published
and peer-reviewed scientific hiterature supports this conclusion. The current size of California's

offender database, by extension, would email well over a hundred and twenty billion separate

comparisons.
For those reasons, as set forth more thoroughly below, DOJ respectfully requests that
defendant’s motion to compel discovery be denied.
ARGUMENT
I

THE INFORMATION SOUGHT BY DEFENDANT IS PROTECTED BY
AN ABSOLUTE PRIVILEGE OF NONDISCLOSURE

A. California ‘s DNA Database Is Confidential And Explicitly Exempt From Disclosure
In Discovery

California’s DNA Database is a statutorily-created and confidential law enforcement tool
used to link forensic DNA profiles of qualifying convicted offenders such as defendant to matching
DNA profiles from unsolved case evidence nationwide. (See Pen. Code, § 295 et seq.; People v.
King (2000) 82 Cal. App.4th1363, Alfaro v. Terhune, supra, 98 Cal. App.4th 492.) The State’s DNA
Database program is administered by DOJ, and is part of the FBI’s national CODIS (Combined DNA

-
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Index System) crime solving network., Currently, California’s offender database contains ove
490,000 offender profiles.

CODIS provides to each state the common software and other infrastructure necessary tc
run the database pursuant to a Memorandum of Understanding with all participating states.
California has signed such a Memorandum of Understanding with the FBL The restricted use of and

access 1o the profile and identification information contained in the database is a sigmficant factor

in assessing the program’s constiutionality. (See People v. King, supra, 82 Cal. App.4th at pp.
1363, 1377, 1375, fn.6 [recognizing data bark's use limitations as part of the constitutional
balancing analysis; Alfaro v. Terhune, supra, 98 Cal. App.4th at pp. 492, 507-508 (“The extent of
the [data bank] intrusion is measured by reference to express limitations an the uses to which the
specimens and samples may be put . . . ."}; see also Unired States v. Kincade (3th Cir. 2004) 379
F.3d 813, 837, and fn. 33 [observing that statutory confidentiality protections counter defense claim
that “soom, if not already, scientisis will request access to what would serve as [a] preexisting
goldmine of DNA dara for their research.”}.)

Severa) independent sources protect the confidentiality of information contained in the
Cal-DNA Database, and prevent DOJ from releasing any of that information to defendant.? They
include the following statutory and contractual provisions:

1. Penal Code Section 299.5

Califomia Penal Code section 299.5 dehneates the strict confidentality of the State’s DNA
Database Program. It is comprehensive, clear and controlling: No DNA profile, no data bank ot
database information, and no database computer program or structure is available to a criminal
defendant by way of subpoena or other discovery mechanism. (Pen. Code, § 259.5(h).) In its
entirety, Section 299.5(h) reads as follows:

Except as provided in subdivision (g) and in order to protect the confidentiality and
privacy of database and data bank information, the Department of Justice and local public -
DNA laboratorics shali not otherwise be compelled in a criminal or civil proceeding to

provide any DNA profile er forensic identification database or data bank information or
its computer database program software or structures to any person or party seeking such

1. Asof early J uly, 2006.

2. Other than defendant’s own DNA profile and associated data. (Pen. Code, § 299.5(g).)
4
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records or infonmation whether by subpoena or discovery, or other procedural device or
nquiry.
The law expressly antcipates that requests for database information would continue to be made by
issuance of subpoenas¥, and in response, and ostensibly to curtail the unnecessary, repetitious and
expeusive hearings on the issue, it emphasized that such requests are prohibited as a matter of law.
The type of database rescarch defendant requests presumably wauld place DOJ in violation of the
law.

Califorma places such a premium on the protection and confidentiality of citizens' genetic
information that state law sets forth severe criminal and civil sanctions for DOJ employees who
violate the DNA Data Bank Program’s strict nondisclosure restrictions:

Any person who knowingly uses an offender specimen sample or DNA profile collected
pursuant 1o this chapter for other than criminal identification or exclusion purposes, or
for other than the identification of missing persons, or who knowingly discloses DNA or
other forensic identification information developed pursuant to this section to an
unauthonzed individual or agency, for other than criminal identification or exclusion

purposes, or for the identificaion of missing persons, in violation of this chapter, shal] be
punished by imprisonment in a county jail not exceeding one year or by imprisonment in

3. For example, in 2002, Dr. Laurence Muelier executed declarations in both People v.
Montgomery, Sacramento Superior Court No. 00F05623, and People v. Brown, Los Angeles
Supenior Court No. NA036413, in support of defense subpoenas requesting all DNA Database
profiles. Dr. Mueller alleged those profiles were needed to conduct his own population statistics
research that allegedly could show use of the generally accepted and [egally settled product rule for
calculating case statistical estimates is faulty if the database has a high frequency of 5 or 6-locus
matches. The trial court in those cases quashed the subpoena.

Dr. Mueller is a perennial defense witness whose credibility has been questioned by many
trial courts. (See e.g. People v. Reeves (2001) 9] Cal.App.4th 14, 37 [tria] court found Dr. Mueller
to be “biased and not entirely credible”]; Moenssens (Fall 1990) 31 Junmetric Journal at 87, 102,
{n.60 [noting trial judge in Pecple v. Howard (No. 99217 (Cal.1990) remarked on Dr. Muellet’s
“financial interest and shifty nature of his criticism™].)

In addition it is noteworthy that Dr. Mueller’s claims to the database profiles have rested on
a threadbare factual premise. The product rule has been exhaustively studied and approved for use
in conjunction with DNA evidence (see e.g., People v. Soto (1999)21 Cal.4th 512; People v. Reeves
(2001} 91 Cal. App.4thl4). Likewise, random match probability estimates typically are generated
from a 13-locus match with the crime scene evidence profile, and for good reason are taken from
published studies having no relation 1o the convicted offender database. The State’s convicted
offender database is not used to generate the probability of a random match in the general
population, particularly given the number of duplicate samples and the fact that a convioted offender
database is not a “neutral” or “random™ sampling by definition. The database match is used as
probable cause o obtain a second confirmatory sample fiom the suspect and it is that sample which
becomes the operative reference in the case.
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If any employee of the Department of Justice knowingly uses a specimen, sample, or DNA
profile collected pursuant o this chapier for other than criminal identification or
exclusion purposes, or knowingly discloses DNA or other forensic identification
information developed pursuant to this section to an unauthorized individual or agency,
for other than criminal identification or exclusion purposes or for other than the
identification of missing persons, in vialation of this chapier, the departient shall be
liable in ctvil damages to the donor of the DNA identification information in the amount
of five thousand dollars (3 5,000) for each violation, plus attorney’'s fees and costs. In the
event of multiple disclosures, the total damages available to the donor of the DNA is
limited to fifty thousand dollars ($ 50,000) plus attorney’s fees and costs.
(Pen. Code, § 299.5()(1)(A), (1)(2)(A); emphasis added.)
California law also contains the following, equally explicit, language rendering DNA
database computer programs and structures strictly confidential:
In order to maintain the computer system security of the Department of Justice DNA and
Forensic [dentification Database and Data Bank Program, the computer software and

database structures used by the DNA Laboratory of the Department of Justice to
implement this chapter are confidential.

(Pen. Code, § 299.5(0).)

The State’s conscious and carefu] choice to enact iron-clad protecton for information
housed in its DNA Data Bank Program is sound policy. If offender DNA profiles were released to
acriminal defendant or any other unauthorized vecipient, DOJ would lose control of that information
and would have no ability to safeguard it against unauthorized use. Likewise, 2 cruoial law
enforcement too] would be available to the criminal defense community, including potentially
unscrupulous expents. For example, misuse and manipulation of the data by criminal defense experts
could result in specious but ime-consurging claims of partally-matching third-pacty perpetrators
nationwide, thereby undermining the very purpose of the database ~— to promote the “expeditious
and accurate detection” of persons responsible for crimes (Pen. Code, §295(¢)) and narrow the scope
of oriminal investigations, thereby protecting innocent persons from unnecessary investigation. In
the final analysis, the utility of California’s DNA Data Bank Program depends upou the express
restriction that it be used in a specific manner, for specific purposes, and by specifically authorized

government personnel.
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2. Federal Law

Because California uploads the contents of its offender DNA database into the Nationa]
DNA Index System ("NDIS™), the State is subject to strict and inflexible federal disclosure

restrictions as well. Federal law provides as follows:
The [National DNA Index System] shall include only mformation an DNA identification
records and DNA analyses that are . . .
(3) maintained by Federal, State, and local criminal justice agencies . .. pursuant to
rules that allaw disclosure of stored DNA samples and DNA: analyses only—

(&) to criminal justice agencies for law enforcement identification purposes;
(B) in judicial proceedings, if otherwise admissible pursuant to applicable statutes or

rules;
(C) for criminal defense purposes, to 2 defendant, who shall have access to samples

and analyses performed in connection with the case in which such defendant is charged;

or
(D) if personally identifiable information is removed, for a population statistics
database, for identification research and protocol development purposcs, or for quality

control purposes.
42 U.S.C. § 14132(b).) As subdivision (3}(C) makes clear, the only database records that may be
provided o 2 criminal defendant “for criminal defense purposes” are those relating to the DNA
analysis done in conjunction with that particular case, (See also Pnivacy Actof 1974; New System
of Records, 61 Fed. Reg, 37496 (July 18, 1996).

Moreover, the federal government has made clear that all personal identification
information found in NDIS is subject to these confidentiality protections, including “operational
identifiers such as the Specimen No., Criminal Justice Agency Identifier, and DNA Personnel
identifier,” bacause “the identity of an individual could, under some circumstances, be ascertained
with the disclosure of such numbers . .. ." (Jbid.)

Federal law thus parallels California law with great precision. (See Pen Code, §299.5(g)
Tonly a defendant’s DNA profile and associated information is available as discovery).) And, as
Section 14132 and its interpreting regulations demonstrate, only state DNA information that is
protected according to the confidentiality standards set forth is eligible for inclusion in the National
DNA Index System.

3. CODIS Memorandum Of Understanding

California must comply with federa] nondisclosure standards in order to maintain its

membership 1n the National DNA Index System and to continue using CODIS software and
7
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computer structures as a licencee at the state Jevel. This conditional relatienship with the FB] - the
federal govermment’s CODIS administrator - is memorialized in a Memorandum of Understanding
(“MOU™) between Califomia and the FBI.

The MOU provides that the FB] may terminate the State’s licence to use CODIS software
and prevent the State from accessing NDIS if any contractual provision is violated. Among thosc

provisions is the admanishment that the State “will take reasonable precautious to prevent
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unauthorized persons from accessing the CODIS software,” and abide by the disclosure restrnctions
set forth in 42 U.S.C. § 14132, Defendant is asking that this Court order California to violate that
contract, and expose itself to the dire consequences. Those consequences will be discussed 1 more
detail below.
B. Evidence Code Section 1040(b)(1) Confers An Absolute Privilege Of Nondisclosure

In response to defendant’s demand for illegal disclosure of portions of the State’s DNA
database, DOJ asserts an absolute privilege of nondisclosure pursuant to Evidence Code section

1040(b)(1). Section 1040(b)(1) provides that
A public entity has a privilege to refuse to disclose official information, and to prevent
another from disclosing official information, if the privilege is claimed by a person
authorized by the public entity 10 do so and: (1) Disclosure is forbidden by an act of the
Congress of the United States or a statute of this state . . . .
The California Supreme Court has recognized that Section 1040(b)(1) confers upon its holder “an
absolute privilege if disclosure is forbidden by a federal or state statute.” (Shepherd v. Superior
Court (1976) 17 Cal.3d 107, 123, overruled in part on other grounds by Pesple v, Holloway (2004)
33 Cal.4th 96, 131; Marylander v. Superior Cowrs (2000) 81 Cal.App.4th 1119, 1126, fu. 1; Rubin
v. Superior Court (1987) 190 Cal. App.3d 560, 584.)
State and federal statutory schemes establish that the information contained in the State’s
DNA database and currently sought by defendant may not be disclosed. California’s privilege is

therefore absolute and cannot be defeated.

C. gog ’s Absolute Privilege Is Not Overcome By Defease Assertions Of Due Process
ights

Defendant’s claim that his due process rights overcome DOJ’s statutory privilege lacks

8
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The Due Process Clause right to premmial discovery is otherwise known as the “Brady”
obligation, in reference to Brady v. Maryland, supra, 373 US. 87. The Supreme Courtin Brady held
that “the suppression by the prosecution of evidence favorable 10 an accused upon request violates
due process where the evidenice is material eitherto guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution.” (Jd. at p. 87.) “Material” evidence, in turn, is defined as
follows: “The evidence is material only if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have been different. A ‘reasonable
probability’ is a probability sufficient to undermine confidence in the outcome.” (United States v.
Bagley (1985) 473 U.S. 667, 682.)

By its very formulation, the Brady standard for disclosure is not mei when the defendant
relies on pure speculation to demonstrate its relevance. (See, e.g., Hughes v. Johnson (5th Cir. 1999)
191 F.3d 607, 629-630 [denying Brady claim as “purely speculative”).) Nonetheless, speculation
infuses defendant’s claim throughout. Neither defendant nor any defense expert knows what kind

of empirical evidence related 1o DNA statistics, if any, could be discovered using California’s law

enforcement database. Defendant has not even made the effort to perform whatever research he
deems important using publically available DNA databases. Any due process claim, as a result, is
specious.

Furthermore, defendant has made no ¢laim that California’s DNA database contains
evidence that his DNA profile does not match the profile left by the perpetrator at the crime scenes.
To the contrary, defendant's profile is the only one out of more than three million searched at the
state and national levels that matches the perpetrator’s. There is nothing exculpatory about that.

Accordingly, DOJ possesses an absolute and inviolable privilege of nondisclosure with respect
to all offender DNA database information not related to defendant himself. That privilege is not
overcome by speculative claims of due process, because there is no indication that the information

being requested is exculpatory or impeaching within the meaning of Brady v. Maryland, supra.
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D. DOJ’s Absolute Privilege Is Not Overcome By Defense Assertions Of Confrontation
Clause Rights

Defendant also claims that his Confrontation Clause rights trurnp the assertion of
nondisclosure privileges by DQJ. (Def. Points & Auth., June 30, 2006, at p. 3.) He is incorrect.
Both the United States Supreme Court and the California Supreme Court have determined that the

Confrontation Clause does not apply ta pretrial discovery, nor does it create a constitutionally

compelled rule of pretrial discovery,
A plurality of the Courtin Pennsylvania v. Ritchie (1987) 480 U.S. 39, held that the state

did not violate the Confrontation Clause by refusing w disclose privileged child welfare agency
records in response to a defendant’s SDT. In doing so, the Court differentjated between restricting

adefendant’sreliance on information he possesses to impeach a witness, and preventing a defendant

from gaining access to such information:

The Pennsylvania Supreme Court apparently interpreted our decision in Davis to mean
that a statutory privilege cannot be maintained when a defendant asserts a need, prior to
trial, for the protected information that might be used at trial to impeach or otherwise
undermine a witness' testimeny. . . . .

If we were 10 accept this broad interpretation of Davis, the effect would be to transform
the Confrontation Clause into a constitutionally compelled rule of pretrial discovery.
Nothing in the case law supports such a view. The opinions of this Court show that the
rightto confrontation is a triafright, designed to preveut itnproper restrictions on the types
of questions that defense counse] may ask during cross-examination. See California v,
Green, 399 U.S. 149, 157 (1970) (“(It] is this literal right to ‘confront’ the witness at the
time of trial that forms the core of the values furthered by the Confrontation Clause™);
Barber v. Page, 390 U.S. 719, 725 (1968) (“The right to confrontation is basically a trial

nght™). The ability 1o question adverse witnesses, however, does not include the power to

require the pretnal disclosure of and all information that_might be usefu] §

coptradicting upfavorable testimony. Normally the night to confront one’s accusers is

satisfied if defense counsel receives wide latitude at trial to question wimesses. Delaware
v. Fensterer, 474 U.S., at 20. In short, the Confrontation Clause only puaraptees “an

opportunirv for effective cross-examination, not ¢ross-examination that is effective in

whatever wa d to whatever extent, the defense might wish.” Jd,, at 20 (emphasis in
original).

480 U.S. a1 pp. 52-53 (footnote omitted), emphasis added.) Significantly, the defendant in Rizchie

had sought exculpatory information concerning the primary complaining witness against him, which
would have been far more valuable to the defense than the speculative and collateral information
being sought here.

The conclusion reached in Ritchie was adopted and reiterated by the California Supreme
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Court in People v. Hammon (1997) 15 Cal.dth 1117. In Hammon, a criminal defendant also sought
disclosure of privileged records by way of SDT, claiming that the Confrontation Clause overrode the
assertion of privilege. The court disagreed, and held that the confidentia] status of the documents
was propertly maintained:
[Djefendant. asks us to hold that the Sixth Amendment confers a right to discover
privileged psychiatric mformation before trial. We do not, however, sce an adequate
Justification for taking such a long step in 2 direction the United States Supreme Court has
not gone, Indeed, 2 persuasive reason exists notto.do so. When a defendant proposes
impeach a critical prosecution witness with questions that call for privileged information,
the tnal court mey be called upon, as in Davis, to balance the defendant's need for cross-
exarunation and the state policies the privilege is intended to serve. . . .. Before trial, the
court typically will not have sufficient information to conduct this inguiry; hence, if
pretrial disclosure is permitted, a serious risk arises that privileged material wil] be
disclosed unnecessarily.
17 Cal.dth at p. 1127, sec also Delaney v. Superior Courr (1990} 50 Cal.3d 785, 805, fn. 18
{acknowledging that the Confrontation Clause does not apply to pretrial discovery]; see also Stare
v. Dykes (Kan. 1993) 847 P.2d 1214, [defense request to obtain copy of FBI's DNA database in order
to effectively cross-examination of state’s expert on DNA siatistics was properly denied as
speculative, irrelevant, and immaterial).)

In this case, Ritchie and Hammon are all the more applicable because defendant is not
asking DOJ for information that is intended for cross-examination. Rather, the defense has made
clear that it secks access to Califomia’s offender DNA database in order to permit its own experts
10 use, study, and analyze the data. Thus, defendant seeks access to California’s privileged material
in order to create evidence for use during his own case-in-chief. It ts well-established, however, that
law enforcement need not “obtain evidence, conduct any tests, or ‘gather up everything which might
eventually prove useful 1o the defense.’” (People v. Hogan (1982) 31 Cal.3d 815, 851, quoling
People v. Watson (1977) 75 Cal.App.3d 384, 400.) Certainly citation of the Confrontation Clause
~ 2 provision relating exclusively to cross-examination - is inapposite here,

II.
COMPLIANCE WITH DEFENDANT’S DISCOVERY REQUEST
WOULD BURDEN DOJ TO AN EXTREME AND UNDUE DEGREE

DOJ's offender database currently contains more than 493,000 offender DNA profiles.

11
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Approximately 10-15% of those represent duplicate submissions by the same offender® DOJ ha
never searched its offender database against itself, because there is no forensic utility in doing so.
Law enforcement is aided only by comparison of offender profiles to unsolved crime scene profiles,
and by comparing crime scene profiles with each other.

There is no legal authority for compelling DOJ to conduct ap unprecedented test with its
government database in order to satisfy a wholly speculative defense theory. To the contrary, law
enforcemnent agencies need not take affirmative action to procure information the defense desires.
(In re. Linlefield (1993) 5 Cal.4th 122, 135.} As the California Supreme Court articulated, “the
prosecution has no gereral duty to seek out, obtain, and disclose all evidence that might be beneficial
to the defense.” (/d., emphasis in original.) As previously noted, law enforcement need not “obtain
cvidence, conduct any tests, or ‘gather up everything which might cventually prove useful to the
defense.”” (People v. Hogan, supra, 31 Cal.3d at p. 851, quoting People v. Watson, supra, 75
Cal.App.3d at p. 400.) In Arizona v. Youngblood (1988) 488 U.S. 51, 59, the Supreme Court
observed that due process is not threatened just because the police failed to employ a particular
wmvestigatory tool. In other words, “the police do not have a constitutional duty to perform any
particular tests.” (Id.) |

Even 1f DOJ were to consider undertaking the offender database search contemplated by
defendant, or disclosing of a copy of all profiles in the database to defendant, the inevitable
consumption of time and staff resources required to foltow through would render both options
impractical and prohibitively costly. Specifically:
®  Conducting the search itself (i.e., more than 120 billion profile comparisons) would consume

more than 170 computer<hours. This means that California’s CODIS system and software
would be off-line for at least a full week. No cold hits could be determined or reported. No
profiles could be uploaded into the state database. No profiles could be forwarded to the
National DNA Index System (“NDIS™);

4. This determination is based upon DOIJ review of CII numbers recorded on sample
submission cards. It is not based on a search of the database. DOJ retains duplicate profiles in its
offender database for quality control puspases.

12
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1||® Anadditiona] expenditure of anywhere from hundreds to thousands of hours would be required
2 to ensure the elimination of duplicate sample submissions. This is because comparing the
3 offender database against itself at any 9 loci (or any 10 loci, or any 11 loci, or any 12 loci, or
4 any 13 loci, or any 14 loci) would necessarily capture al} existing duplicate samples and thus
5 result in anywhere between 49,000 and 74,000 new “maiches” depasited into the “Match
6 Manager” software used by DQJ;
7]|® Were DOJ to attempt to provide 3 sanitized.“copy’¥ of the offender database, it would take
8 DOJ staff at least 20 hours to make an essential copy of the working database for data
9 preservation purposes before conducting the search;
10| =  Another 20 hours or more would be consumed by writing and testing the novel query and
1 reviewing the data for quality contrel purposes;
12 ®  Another 12 hours or more would be required to redact identifying information;
13|} ® Finally, as in the case of the database search, eliminating duplicate sample submissions from
14 the “copy” of the database provided to the defense would still require mumndreds fo thousands
15 of howrs to complete.
16 In sum, compelling disclosure of the requested information would be extraordinarily
17 | onerous and burdensome to DOJ, As will be discussed below, the defense theory of relevance {s
18 )| without merit, and does nothing o counterbalance the inevitably severe burden to the State.
19 1.
20 COMPLIANCE WITH DEFENDANT'S DISCOVERY REQUEST
. WOULD THREATEN PUBLIC SAFETY IN CALIFORNIA
22 As noted, were DOJ 1o conduct the massive search of its offender database against itse]f
23 || (1.e., more than 490,000 profiles compared against more than 490,000 profiles), one of the most
24 || effective crime-solving tools available to California law enforcement would be rendered incperative
25
2 5. It would not be possible to provide a list of ley ‘“a.r‘xony.mous” o_ﬁ'ender DNA profiles,
as suggested by defendant. At the very least, some identifying information, such as a sample
27 || subrnission number, would be necessary to verify that the profiles represent different individuals.
Moreover, if the defense were truly interested in population frequency statistics, it would want to
28 Il know whether individuals who possess partially-matching DNA profiles are related 10 each other.
Kinship affects the likelihood of shared alleles.
Opposition 1o Defendant™s Motion, People v. ivan Mill, C]:e No: KA064034 p.14
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for at Jeast a full week. To put this in context, DOJ's Data Bank Program recorded 164 “cold hits’

during the month of June 2006 alone. The majority of those cases represent previously unsolved
homicides and sexual assaults that now fearure a named suspect. To disable California’s capacity
to solve such cases for more than a week would likely have real and deleterious effects on public
safety in California.

Further, were DOJ to report the results of that search to the defense in this case, or were DOJ
to sumply provide a “copy” of its affender database to the defense, the State would be in violation
of 2 number of state and federa] statutory nondisclosure provisions, as well as the California-FB1
MOU. The potential consequences could be severe: “Accessto the index established by this section

is subject to cancellation if the quzlity control and privacy requirements described in subsectio

{of Section 14132] are not met.” (42 U.S.C. § 14132(¢), emphasis added.; see also Privacy Act of
1974; New System of Records, 61 Fed. Reg. 37497 (3uly 18, 1996) [“{C)riminal justice agencies

with direct access to NDIS must agree to adhere to nationa) quality assurance standards for DNA

testing, undergo sermi-annual extemnal proficiency testing, and restrict aocess to DNA samples and
data, The NDIS will not accept DNA analyses fram those agencies and/or DNA personnel who fail
to comply with these standards and restrictions; and the NDIS Custodian is authorized to restrict
access 10 and delete any DNA records previgusly entered into the system.”).)

Therefore, the continuing ability of Californiz to submit offender and forensic DNA profiles
to the National DNA Index System for searches against other states” data depends in part upon
California’s strict observation of the federal confidentiality standards articulated above. Expulsion
from CODIS would jeopardize Califomia’s ability to solve suspectiess crime, which in June it
accomplished at average rate of more than 7 “cold hits” per work day.

IV,
DEFENDANT’S EXPERTS DO NOT NEED DATA FROM
CALIFORNIA’S DNA DATABASE; THEY HAVE ACCESS 10
THOUSANDS OF NON-CONFIDENTIAL DNA PROFILES
Defendant’s theory of relevance is that access to California’s offender database (or a list

of all offender profiles that march at nine or more loci) “will provide empirical evidence to

demonstrate that statistics that wil] be offered by the prosecutor are inappropriate because the

1¢
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likelihood of a coincidental match is much higher than the prosecution offered statistics suggest.’
(Def. Points & Auth., June 30, 2006, at p. 7.) If what defendant is seeking is “empincal” data with
which to conduct new studies of the ranity of forensic profiles, his expert(s) already have access to
extensive DNA profile data sets. There is no “negessity’”’ to violare state and federa] confidenuality
protections and place California’s entire Data Bank Program in constitutional jeopardy just so
defense experts can conduct redundant and ill-founded “research.™

By way of illustratian, and 1o assist defendant in his quest for “empirical evidence,” the

following are several sources of extensive STR profile data:

®  hitp:/fwww.fbi.gov/g/lab/fsc/backissu/julyl 999/budow!le. hum [FBT publication containing link
to 959 13-locus genotypes for various population groups);
® Einuwn and Scarpenta, Genetic Analysis of Large Data Sets of North American Black,
Caucasian, and Hispanic Populations ar 13 CODIS STR Loci (Nov. 2004) J. Forensic Sci., Vol.
49, No. 6 [indicating the availability of at least 17,000 13-locus genotypes];
®  Weir, et al, dllele Frequency Data for Profiler Plus Loci in Australia (Sept. 2004) J. Forensic
Sci., Vol 49, No. § [indicating the availability of more than 12,000 9-locus genotypes).
Thus, defendant’s experts have more than adequate data with which to conduct new
“studies” concerning the rarity — or lack thereof ~ of STR alleles in human populations. There is
simply no compelhng justification for using a privileged law enforcement database as a research tool.
Further, California’s offender DNA database is ill-sujtad as a source of population
frequency data. Not only does the Database contain tens of thousands of duplicate offender profiles,
but the virtual certainty of substantial patterns of real but unrecorded familial relationships among
offenders would skew any attempt to view these data as representing a true random sample of human
populations. This is becausg related persons are more likely to share alleles in accord with general
principles of genetic inheritance.
Finally, the defense proposition to conduct “research” in the context of a single criminal
case represents a wholesale corruption of the scientific method. As a predicate of its admissibility,
defendant would have to la} the foundation for any “evidence” that the extensive record of scientific

consensus concerning random match probability statistics, currently reflected in peer-reviewed

15
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publications and nationwide appellate case law, has in fact shifted ¥ (See People v. Venegas (1998)
18 Cal.ath 47, 53 ["[[f a published appellate decision in a prior case has already upheld the
admission of evidence based on [a Kelly prong one] showing, that decision becomes precedent for
subsequent trials in the absence of evidence that the prevailing scientific opinion has materially
changed."].) Te demonstrate such a radical and groundbreaking revelation about a longstanding
scientific premise would require significant and sustained peer-reviewed, published research. It
could not be done otherwise, and certainly unpublished and unreviewed “research™ done by defense
experts in the adversanial setting of a criminal prosecution would bear none of the hallmarks of
scientific legitimacy, validity, or general acceptance required by California law. (See People v. Kelly
(1976) 17 Cal.3d 24.)

Accordingly, there is no basis for providing defendant access lo a privileged law
enforcement database because any defense “findings™ offered as a result would be inadmissible as
a matter of law.

V.

DEFENDANT’S THEORY OF RELEVANCE IS FUNDAMENTALLY

FLAWED

Defendant’s theory of relevancy underlying his request to use California’s offender DNA
Database as a research tool is based entirely on a false premise; namely, that the data conceming
partially-matching DNA profiles in Arizona’s offender database “cast serious doubt on the accuracy”
of the traditional and generally accepted DNA profile frequency statistics will be offered by the
prosecutor. (Def. Points & Auth., June 30, 2006, at pp. 5-6.) To the conlrary, the data from Arizona
does not conflict with the years of judicially recognized consensus in the forensic scientific
cormunity regarding the frequency with which forensic DNA profile alleles appear in human
popuijations.

The prosecution’s statistics will be in the form of “random match probability” estimates

generated through application of the “product rule.” This is “the statistical probability that the DNA

6. The body of case law discussing the scientific consensus regarding traditional random
maich probability statistics and the product rule is discussed in Section V, below.
16
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profile of a person, selected at random from the relevant population, would contain the sarne patterr.

of alleles represented in the evidence sample. . . . Databases have . . . been developed to deternine

population frequencies of the various alleles that may be detected using PCR”" (People v, Reeves
(2001) 91 Cal.App.4th 14, 31.) Once population frequencies have been determined for each locus,
a calculation is made regarding “the probability that a person at random would have the same
combination of matches at all Toci. “The most straightforward means of making this calculation is
through application of the “product rule.”” . ... ‘The essence of the productruleis the multiplication
of individual band probabilities to arrive at an overall probability statistic expressed as 2 simple
fraction, such as 1 in 100,000." ... . Thus, the product rule is sunply the multiplication of
frequencies found at each Jocus stadied. The result is a probability statistic that reflects the overall
frequency of the complete DNA profile. Itis often quite small.” (Reeves, supra, 91 Cal. App.4th at
p. 31, internal citations ormtted.)

The product rule has long been generally accepled in the forensic DNA scientific
community for use in evaluating the rarity of a given forensic DNA profile developed using
PCR-based technology. (Reeves, supra, 91 Cal. App.4th at pp. 38-42; People v. Soto (1999) 21
Cal.4th 512, 541; People v. Johnson (2006) 139 Cal.App.4th 1135, 1149; see also Smith v. State
(Ind. 1998) 702 N.E.24 668, 673-674; State v. Jackson (Neb. 1998) 582 N.W.2d 317, 325; People
v. Pope (I11.Ct. App. 1996) 672 N.E.2d 1321, 1327-28; Commonwealth. v. Rosier (Mass. 1997) 685
N.E.2d 739, 743-744; U.S. v. Gaines (S.D.Fla. 1997) 979 F.Supp. 1429, 1441; U.S. v. Shea (D.N.H.
1997) 957 F.Supp. 331, 341-343; U.S. v. Lowe (D.Mass. 1996) 954 F.Supp. 401, 418-419,)

Despite national recognition by the judiciary of the scientific validity of traditional random
match probability estimates, defendant claims that they are rendered “inaccurate and misleading .
. . based on information obtained from a convicted offender database maintained by the Arizona
Department of Public Safety.” (Def. Points & Auth., June 30, 2006, at p. 5.) The Arizona data,
however, were not generated using any of the random match probability estimate procedures
described above. Where a random wmatch probability describes the probability that one person,
chosen at random from a given population, will coincidently possess the actual, specific,

perpetrator’'s DNA profile ar every available locus, the Arizona data merely asks whether any

17
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profile(s) in the database partially matches any other profile. These are qualitatively differen
questions, and the qualitatively different answers have no bearing on each other.

To illustrate: The “random match probability” of sarneone having a specific, partcular
birthday (e.g., March 27, or October S, or June 16, etc.) 1s approximately 17365 (i.e., selecting a
person at random, and assuming that birthdays are equally distributed among all dates of the year.)
Thus, all individual birthdays have a rarity of 1/365. But, 1t is a very different question to ask
whether two ar more peaple in a group share any birthday. That is analogous o the query put to the
Arizona database. The answer involves comparning every person’s birthday to every other person's
birthday «- or every DNA profile to every other DNA profile. It tumns out that in 2 group of only 23
people, 253 such comparisons are performed and as a result there is a better than $0% chance that
at least two of them will share a birthday. (See, e.g.,
http://mathforum.org/dr.math/fag/faq.birthdayprob.html.) Nonetheless, the rarity of 2 particular
birthday remains 1/365.

If one were to apply this type of “pairwise comparison™ search (i.e., every item compared
against every other item) to DNA databases of various sizes, some illuminating results are as
follows:
® Inadatabase of only 1178 offenders, there is a better than 50% chance of at Jeast two sharing

a DNA profile with 1/1 million randorn maich probability;
® Inadatabase of only 37,234 offenders, there is 2 better than 50% chance of at least two sharing
a DNA profile with 1/] billion random match probability;
¢ The search of the Arizona DNA database involved approximately 2.1 billion profile
comparisons;
¢  Asearch of California’s DNA Database would involve over 121 billion profile comparisons.
Given that the number of profile comparisons done in the Arizona database search is radically
divergent from the one comparison described by 2 random match probability statistic, and knowing
that the Arizona results includes partial matches between siblings and other related individuals,
defendant has no factual basis for his assertion that the Arizona data s significant empirical evidence

of shortcomings in traditional random match probability statistics.

18
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While defendant offers no expert opinion or published scientific reference to support his
argument, published, peer-reviewed scientific literature does exist that contradicts his claims. In
2004, Dr. Bruce Weir published an article in the Journal of Forensic Science that exarnined the
statistical probabilities of matching and partially-matching STR profiles in databases. (Wier,
Matching and Parrially-Matching DNA Profiles, J. of Forensic Sei. (Sept. 2004) Vol. 49, No. 5.)
Dr, Weir concluded that “{a)s offender databases grow . . . high degrees of matching are 1o be
expected.” He found that a pair of profiles matching at any nine of the 13‘CODIS loci is expected
1n databases as small as 4,400-7,700 people, and also cautioned that “[a] high degree of allele sharing
between pairs of profiles suggests relatedness.” (/bid.) Thus, not only is the Arizona data consistent
with Dr. Weir's general conclusions, but the fact that the kinship associations among the Arizona

darabase profiles are unknown renders those data relatively uninformative.

19
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1 CONCLUSION
2 For the reasons set forth above, in addition to any argument offered at the hearing on this
3 || matter, the Department of Justice respectfully requests that defendant’s motion to compe] discovery
4 |l be denied.
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DECLARATION QF SERVICE BY FACSIMILE AND MAIL
Casze Name: PEQPLE v. IVAN HILL
No.: KAQG64034

I deciarc:

I am employed i the Office of the Attomey General, which is the office of 2 member of the
Califormia State Bar at which member’s direction this service is made. ! am 18 years of age.or
older and not a party to this matter; my business address is 455 Golden Gate Avenu, Suite
11000, San Francisco, CA 94102-7004. I am familiar with the business practice at the Office of
the Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attarney General 1s deposited with the United States
Postal Service that same day in the ordinary course of business. My facsimile machine telephone
number is (415) 703-5898.

On July 13, 2006. I served the attached OPPOSITION TO DEFENDANT’S MOTION TO
COMPEL DISCLOSURE OF DNA DATABASE POSSESSED BY THE CALIFORNIA
DEPARTMENT OF JUSTICE by transmitting a true copy by facsimile machine, pursuant to
California Rules of Court, rule 2008. The facsimile machine 1 used complied with Rule 2003,
and no error was reported by the machine. Pursuant to rule 2008(¢)(4), I caused the machine to
print a record of the transmission, a copy of which is attached to this declaration. In addition, I
placed a true copy thereof enclosed in a sealed envelope with postage thereof fully prepaid, in the
intermal mail system of the Office of the Attormey General, addressed as follows:

Yohn Monaghan Jennifer Friedman

Assistant Head Deputy District Attomney Deputy Public Defender

Major Crimes Division Los Angeles County Public Defender's Office
Los Angeles County District Attorney's 210 West Ternple Street, 19th Floor

Office Los Angeles, CA 90012

210 West Temple Street Fax: (213) 617-0614

Room 17-1140
Los Angeles, CA 90012

I declare under penalty of perjury under the Jaws of the State of Califomia the foregoing is true
and correct and that this declaration was executed on July 13, 2006, at San Francisco, California.

Susan Chiang ) /&/L,q

Declarant T Signature -
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