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         1                        MONDAY, JANUARY 6, 2003

         2                            MORNING SESSION

         3                               ---o0o---

         4          The matter of the People of the State of California, 

         5    Plaintiff, versus PAUL EUGENE ROBINSON, Defendant, No. 

         6    00F06871, came on regularly this day before the Honorable PETER 

         7    MERING, Judge of the Superior Court of California, County of 

         8    Sacramento, Department 30. 

         9          The People were present and represented by ANNE MARIE 

        10    SCHUBERT, Deputy District Attorney in and for the County of 

        11    Sacramento. 

        12          The Defendant PAUL EUGENE ROBINSON was present and 

        13    represented by MICHAEL R. NELSON and DAVID LYNCH, Assistant 

        14    Public Defenders.

        15          The following proceedings were then had:

        16                              ---o0o---

        17          THE COURT:  All right.  Good morning, one and all.  The 

        18    record will show that Mr. Robinson is present with Mr. Lynch as 

        19    his counsel, Mr. Nelson is also present.  The People are 

        20    represented by Ms. Schubert. 

        21          Ms. Schubert, I believe you have a witness you wish to 

        22    present at this time.

        23          MS. SCHUBERT:  Yes.  We'd call Gary Sims, Judge.

        24          THE COURT:  All right.  Fine.

        25          Good morning to you, sir.

        26          THE WITNESS:  Good morning.

        27          THE CLERK:  Do you solemnly swear the testimony you will 

        28    give in the matter pending before this Court will be the truth, 
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         1    the whole truth, and nothing but the truth so help you God? 

         2          THE WITNESS:  I do.

         3          THE CLERK:  Would you have a seat in witness stand, 

         4    please.

         5          Would you state your name and spell your last name, 

         6    please, after you get to sit down.

         7          THE WITNESS:  My name is Gary Alan Sims.  Last name is 

         8    spelled S-I-M-S.

         9          THE COURT:  You may proceed.  

        10          MS. SCHUBERT:  Thank you.  

        11                           TESTIMONY OF

        12    GARY SIMS, Witness called by the People:

        13                        DIRECT EXAMINATION

        14    BY ANNE MARIE SCHUBERT, Deputy District Attorney:

        15    Q     Good morning, Mr. Sims.

        16    A     Good morning.

        17    Q     Can you tell us where you work?

        18    A     I work for the California Department of Justice in a 

        19    laboratory which is located in Richmond.

        20    Q     And what specifically is your title there?

        21    A     My civil service title is criminalist manager.  I am the 

        22    laboratory director of the case work section of the laboratory.

        23    Q     What does that mean to be the director of the case work 

        24    section? 

        25    A     Well, our laboratory is divided into sections.  For 

        26    example, there's the case work section, which actually works 

        27    the evidence that comes in on cases.  And then there's also the 

        28    databank section, which processes the convicted offender 
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         1    samples and comes up with DNA profiles and puts them into the 

         2    DNA databank.

         3    Q     Okay.  How long in total have you been the manager of the 

         4    case work section of the DNA lab?

         5    A     I've been the manager of that section since December -- 

         6    I'm sorry, October of 2000 was my appointment, so a little over 

         7    two years.

         8    Q     In terms of your working in the DNA laboratory, did you 

         9    assist in the setting up the laboratory to perform DNA 

        10    analysis?

        11    A     Yes.  I came to work for the DNA laboratory in January of 

        12    1990, so that was 13 years ago.  And at that time we were just 

        13    setting up the laboratory.  I was one of the first of about ten 

        14    employees that came to work at that time.

        15    Q     Okay.  I'm going to show you a copy of your c.v. -- if I 

        16    can approach, Judge.  Mr. Lynch has a copy.

        17          THE COURT:  Yes, you may.

        18    Q     (By MS. SCHUBERT)  Ask if you recognize that document 

        19    there as being your curriculum vitae. 

        20    A     Yes, this is a copy of my curriculum vitae.

        21    Q     That's as of December of 2002?

        22    A     Yes.  I prepared it last month.

        23          MR. LYNCH:  Your Honor, if I could interrupt at this 

        24    point.  If the district attorney would tell what category she's 

        25    hoping to qualify this witness, I would probably offer to 

        26    stipulate.

        27          MS. SCHUBERT:  I don't have any problem stipulating, but 

        28    I do want to go through his qualifications so the Court is 
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         1    aware of the amount of experience he's had with case work.

         2          THE COURT:  You're entitled to do that. 

         3          MS. SCHUBERT:  I'm going to offer him in the area of DNA 

         4    analysis, including the application of statistical 

         5    interpretations of the analysis.

         6          MR. LYNCH:  We would stipulate to that.  The purpose of 

         7    it, however, is to avoid going through the whole qualification 

         8    part.

         9          THE COURT:  If we're going to go through it, then you may 

        10    want to inquire.

        11          MR. LYNCH:  Correct.

        12          THE COURT:  Okay.  Well, the choice is up to the district 

        13    attorney at this point.

        14          MS. SCHUBERT:  I think for purposes of the record keeping 

        15    I'd like to do that.

        16          THE COURT:  Okay.  That's fine.

        17    Q     (By MS. SCHUBERT)  Mr. Sims, just before we start going 

        18    into what your job description is and the various activities 

        19    you've had over years, can you start us out with your formal 

        20    education?

        21    A     Yes.  I have a bachelor of science degree in 

        22    criminalistics from the University of California at Berkeley, 

        23    which I obtained in 1975.  After that I did work at California 

        24    State University Los Angeles, that was from 1978 to 1980, in 

        25    their graduate criminalistics program.  Then I went -- after I 

        26    came to work for the Department of Justice I took additional 

        27    academic course work, including genetics, at the California 

        28    State University at Hayward.  I also took a molecular biology 
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         1    class through the University of California Berkeley extension. 

         2          And then in the mid-1990's I went back to graduate school 

         3    in Berkeley.  Because I had done a about a year of graduate 

         4    school there in the 1970s, I went back to UC Berkeley and got a 

         5    master of public health degree with a forensic science 

         6    specialty through the School of Public Health at UC Berkeley.  

         7    That was in 1996.

         8    Q     Okay.  When you obtained your masters in public health, 

         9    was there a particular individual that you studied under?

        10    A     That was under Dr. George Sensabaugh.

        11    Q     In terms of your masters degree in -- I guess a specialty 

        12    would be forensic science, what types of topics did that 

        13    include?

        14    A     The types of topics as well as some of the general 

        15    different types of forensic evidence, there was a lot of 

        16    specialization in forensic DNA analysis including polymerase 

        17    chain reaction typing, RFLP -- restriction fragment length 

        18    polymorphism typing.  I also took -- outside of the department 

        19    I took a class in statistics.

        20    Q     Okay.  And with respect to that type of class did that 

        21    assist in the interpretation of the analysis of evidence using 

        22    the DNA technology?

        23    A     It was not a specific forensic statistics class at that 

        24    time.  It was more of just a general statistics class.

        25    Q     Okay.  Now in addition to your formal education you 

        26    mentioned that you had taken a number of additional academic 

        27    courses that were accredited. 

        28    A     Yes.
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         1    Q     One of the ones that you mentioned on your c.v. here is a 

         2    course offered by the FBI academy.  What did that entail?

         3    A     That was a one-month class that was taught at the FBI 

         4    academy in Quantico, Virginia.  It specifically was a 

         5    laboratory portion of forensic DNA typing techniques.  This was 

         6    in 1990.  And it also included a lecture portion, so it was 

         7    lecture and laboratory on forensic DNA typing.

         8    Q     Okay.  Now you've also mentioned on your c.v. here in 

         9    addition to actual accredited academic courses that you've 

        10    taken various specialized training courses.  Can you just go 

        11    through those briefly with us?

        12    A     Yes.  Among the relevant classes that I'll mention I've 

        13    taken a class entitled STR-2 that was taught at our laboratory.  

        14    I completed that in 1998.  That was an, as I recall, a 

        15    two-week -- two- or three-week course.  The main instructor 

        16    there was Dr. Steven Lee. 

        17          I also have attended such sessions as in the American 

        18    Academy of Forensic Sciences STR interpretation workshop that 

        19    was in 1998. 

        20          In 1997 I completed a course in the statistics in DNA 

        21    analysis.  That was a two-day course that was taught at the 

        22    California Criminalistics Institute, which is part of 

        23    Department of Justice.  That class was taught by 

        24    Dr. Sensabaugh, and also by Dr. Charles Brenner was the other 

        25    instructor. 

        26          I've also had a class -- I believe it was a week-long 

        27    class on STR analysis that was taught by the people at Applied 

        28    Biosystems. 
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         1          And I've also taken a one-week class in forensic DNA 

         2    statistics that was taught by Dr. Bruce Weir that was in San 

         3    Bernadino sponsored by the California Association of 

         4    Criminalists.  That was a one-week class in 1992.

         5    Q     Okay.  Now with respect to beyond your educational 

         6    background you've indicated here on your c.v. that you have a 

         7    number of years starting back in 1976 of what you call relevant 

         8    work experience.  Can you tell us just starting out with when 

         9    you first became involved in the area of forensics?

        10    A     Yes.  I first went to work full time in this field in 

        11    1976.  That was with the Department of Chief Medical 

        12    Examiner-Coroner for Los Angeles County.  I worked at the 

        13    coroner's office in the laboratory first doing toxicology and 

        14    then doing forensic serological -- what we called at that time 

        15    serological technique such as identifying semen, that sort of 

        16    thing, doing some ABO blood typing. 

        17          I did that until 1979, when I went to work for the Los 

        18    Angeles County Sheriff's Department in their serology section.  

        19    At that time I was doing blood typing, semen typing, that sort 

        20    of thing.  I worked there a little over a year until 1980. 

        21          And then from 1980 until 1990 I worked for the Institute 

        22    of Forensic Sciences criminalistics laboratory which was 

        23    directed by Charles Morton.  And that was a private crime 

        24    laboratory based in Oakland, California, where I did forensic 

        25    serology such as typing using polymorphic enzymes and 

        26    identifying blood, that sort of thing.  That was prior to the 

        27    DNA technology coming on board.

        28    Q     With respect to the work in the private laboratory that 
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         1    you worked at for ten years, was that a type of laboratory that 

         2    did work for both the prosecution as well as the defense?

         3    A     Yes.

         4    Q     Do you have an estimate as to the approximate breakdown 

         5    of case work?

         6    A     For the type of work that I was doing, it was probably on 

         7    the order of 75 percent defense, 25 percent either police 

         8    agency, district attorney, that sort of thing.

         9    Q     Now when you were doing serology types of analysis, basic 

        10    blood grouping and enzyme semen analysis, things of that 

        11    nature, were you employing what's commonly known as the product 

        12    rule for providing the statistical interpretation of the 

        13    evidence?

        14    A     Yes.

        15    Q     And that would that apply regardless of what particular 

        16    agency you were working for, whether it be the defense or the 

        17    prosecution?

        18    A     Yes.  We were using that technology for whoever we were 

        19    working for.  And it was the -- I'm sorry, not technology, we 

        20    were using that statistical approach looking at genetic 

        21    markers.  It's just that we were looking at proteins instead of 

        22    DNA.

        23    Q     Now once you completed your work working in this private 

        24    laboratory, was it at that point then you went to the 

        25    Department of Justice?

        26    A     Yes.  It was right after that.

        27    Q     Okay.  When you started at DOJ in 1990, what particular 

        28    position did you hold at that time?
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         1    A     I was hired on as a senior criminalist in 1990.

         2    Q     What does it mean to be a senior criminalist?

         3    A     Well, a senior criminalist is one step up from an 

         4    entry-level criminalist position.  Actually the criminalist 

         5    position has three classes within it, and then you move up to a 

         6    senior criminalist in light of your experience and training and 

         7    background.

         8    Q     Okay.  When you first began with DOJ in 1990, were you 

         9    doing DNA analysis at that point or was it at some point later?

        10    A     We immediately started doing what we called validation 

        11    studies and getting our laboratory on line to actually handle 

        12    case work.  In other words, even though the laboratory was set 

        13    up in the late eighties, about 1989 I think is when it actually 

        14    was established, then a group of us were hired late '89, and 

        15    then in 1990 and our job was to get the laboratory on line 

        16    using these relatively new techniques -- certainly new for 

        17    forensic science.  And so we spent a couple years until 1992 

        18    doing the necessary studies to get our laboratory on line to 

        19    actually do a case.

        20    Q     Was this in the days of doing RFLP?

        21    A     Yes.  We started with RFLP, although we also started 

        22    doing what's called PCR, polymerase chain reaction, using the 

        23    DQ alpha kit.

        24    Q     At some point did you promote to being a supervisor 

        25    within DOJ?

        26    A     Yes.  I was promoted to supervisor in 1996.

        27    Q     And what different types of job description or duties did 

        28    you have once you became a supervisor?
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         1    A     Once I became a supervisor I faded out from doing the 

         2    actual laboratory hands-on analysis and, instead, my principal 

         3    duties were the review of cases and supervising -- 

         4    administrative jobs of supervision in the laboratory.

         5    Q     Now in terms of forensic case work, is there a 

         6    terminology called technical reviewer?

         7    A     Yes.

         8    Q     What does it mean for someone to be a technical reviewer?

         9    A     A technical reviewer is a person who is qualified to 

        10    review in that particular technology and to basically that 

        11    person looks at the notes that are applied by the analyst, 

        12    looks at the report, looks at things like controls to see that 

        13    the proper procedures were followed and that the analyst 

        14    reached the proper conclusion in the report.

        15    Q     And when you talk about the proper conclusion, does that 

        16    involve some analysis of the statistical interpretation being 

        17    provided?

        18    A     Yes, technical review includes looking the statistical 

        19    analysis to see that it was properly reported.

        20    Q     Now have you been called upon to be the technical 

        21    reviewer at DOJ?

        22    A     Very often.

        23    Q     Okay.  And what types of -- are we talking about STRs or 

        24    RFLP or what type of analysis?

        25    A     Well, all of the types of analyses we've done over the 

        26    years, including DQ alpha, RFLP, some of the other markers we 

        27    did with PCR, and now STRs.

        28    Q     Okay.  I don't know if you can estimate this or not, but 
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         1    approximately how many cases have you been called upon to 

         2    technically review involving DNA analysis?

         3    A     Off the top of my head, well over a hundred.

         4    Q     Okay.  Now at some point I think you mentioned to us 

         5    in -- was it this last year that you became the manager of the 

         6    department?

         7    A     It was actually in 2000.

         8    Q     In 2000.  Okay.  Now what specific obligations do you 

         9    have, you know, that changes you from being a supervisor to 

        10    being a manager?

        11    A     Yes.  In our lab I still retain a supervisor-like 

        12    function in the sense that I still do technical review.  I have 

        13    less people directly under me that are doing analysis, and now 

        14    I have all the supervisors actually in the case work section 

        15    are under me.  So I'm more of an administrator, but I also 

        16    serve still as technical leader in the laboratory as far as 

        17    those aspects of the job.

        18    Q     And that includes the technically reviewing cases 

        19    involving STR analysis?

        20    A     Yes, I still do that, just not as much.

        21    Q     Okay.  Do you actually do case work?

        22    A     No, I actually don't get in and do anything in the 

        23    laboratory other than occasionally I'll look in a microscope or 

        24    something like that or do a little trouble shooting, but I 

        25    don't do actual analysis.

        26    Q     Have you, though -- obviously by the number of classes 

        27    we've talked about, I assume you have done analysis using STR 

        28    technology?
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         1    A     I've done that type of analysis, but not in actual case 

         2    work where I've done the hands-on portion of it.  I've done the 

         3    technical review, I've been trained in that, I've actually done 

         4    it in the laboratory but not with actual case work evidence.

         5    Q     Okay.  Now you also indicate on your c.v. here that you 

         6    hold a number of different types of certificates.  Can you just 

         7    tell us briefly what those are?

         8    A     Yes.  The -- one of the certificates would be in 1990 I 

         9    obtained the certificate of professional competency.  That was 

        10    through the California Association of Criminalists, and now 

        11    it's a nation-wide program.  It's the American Board of 

        12    Criminalistics.  So I obtained that actually in 1993, although 

        13    I actually passed the first test in 1990.  And then in 1997 I 

        14    successfully completed the examination for the Forensic Biology 

        15    Corps in molecular biology.

        16    Q     What is that?  Who is that sponsored by?

        17    A     That's also the American Board of Criminalistics.

        18    Q     Okay.  When you talk about being certified, you have a 

        19    professional competency in criminalistics, what does that mean?  

        20    You have to take an exam?

        21    A     Yes, you basically have to have a certain level of 

        22    experience, then you have to pass an examination, a written 

        23    examination.

        24    Q     Does that include the -- not only the analysis itself but 

        25    the interpretation of analysis?

        26    A     That is included in the examination, yes.

        27    Q     Okay.  Now on your c.v. you've listed a number of 

        28    different types of presentations that you have provided over 
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         1    the years, and just -- if you can just briefly just describe 

         2    for us the types of presentations that you have done that 

         3    involve DNA use in the forensic setting.

         4    A     Okay.  I've spoken to a number of scientific groups about 

         5    various aspects of forensic DNA typing.  That would include the 

         6    California Association of Criminalists.  I also have spoken at 

         7    the Promega seminar in 1995.  I gave a talk to work that our 

         8    laboratory did in the OJ Simpson case at that time.  I've given 

         9    talks to investigating groups, private group -- private 

        10    investigator groups, public D.A.'s investigators.  I've also 

        11    spoken in the last -- oh, every couple years I've given a talk 

        12    to the California District Attorneys' Association at their DNA 

        13    seminar.  I've also given a similar talk three times I believe 

        14    to the California Attorneys for Criminal Justice at their 

        15    seminar. 

        16    Q     Would that include defense attorneys?

        17    A     Yes.

        18    Q     Okay. 

        19    A     It's the --

        20    Q     In terms of your talks, has it been involving the actual 

        21    scientific basis of DNA, or what types of conversation -- or 

        22    talks are they?

        23    A     Well, in a typical talk like that I will talk about how 

        24    forensic DNA typing is done, how the results are interpreted, 

        25    and then also give specific case examples, something like that.

        26    Q     Okay.  Now you also indicate on your c.v. in addition to 

        27    presentations that you have taught a number of courses over the 

        28    years.  And if you can, can you just tell us the different 
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         1    types of courses that you've taught.

         2    A     Yes.  I did mention the -- I consider teaching what I've 

         3    done with the CDAA, also, the CA -- or the California District 

         4    Attorneys' Association, speaking to attorneys, also speaking to 

         5    California -- or the California Attorneys for Criminal Justice 

         6    slash public defender.  I believe it's California state public 

         7    defender organization.  I'm not sure I've got the initials just 

         8    right on this, but those are teaching. 

         9          I've also spoken -- or instructed in California 

        10    Criminalistics Institute classes on DNA where I basically teach 

        11    upcoming forensic DNA analysts how to do certain types of 

        12    analysis in DNA.  Those are the main types of lectures I've 

        13    given.  I've also spoken at the graduate seminar, for example, 

        14    at UC Berkeley on forensic science and DNA.

        15    Q     Okay.  Now in terms of your c.v., you've also indicated 

        16    in addition to the various courses that you belong to a number 

        17    of professional organizations.  And you've got listed here the 

        18    first one being that you're a member of SWGDAM, S-W-G-D-A-M.  

        19    Can you tell us what that is?

        20    A     SWGDAM is the scientific working group on DNA analysis 

        21    methods.  It's a group of forensic DNA analysts from across the 

        22    country that gathers about twice a year at the FBI academy in 

        23    Quantico and addresses issues of general importance within the 

        24    forensic DNA community.  So for example, the SWGDAM group has 

        25    come up with interpretation guidelines for doing STR typing or 

        26    training guidelines, or they're now working on validation 

        27    guidelines.  And this group was actually formed back in the 

        28    late 1980s, and over the years they have issued a number of 
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         1    documents as far as guidelines for doing this type of analysis.

         2    Q     Okay.  Now in terms of the actual various meetings, how 

         3    often are they held?

         4    A     They -- usually twice a year.  Usually January and July 

         5    is typical.

         6    Q     In terms those types of meetings would you consider those 

         7    types of meetings a good forum for discussions about what's 

         8    going on in the forensic field, different topics that are being 

         9    talked about?

        10    A     Yes.  That's part of the meeting is for people to bring 

        11    up issues that they have -- that they have encountered.  And 

        12    also there are presentations about issues and that sort of 

        13    thing that people discuss, just technical issues in general.

        14    Q     Have there been members or individuals present at these 

        15    types of meetings that have different areas of expertise, 

        16    including individuals such as population geneticists or experts 

        17    in the field of statistics?

        18    A     Yes.

        19    Q     Now --

        20          THE COURT:  Is this SWGDAM, is that a national body?

        21          THE WITNESS:  Yes.  It's sort of like a Senate, if you 

        22    will.  There are people from most of the states.  I wouldn't 

        23    say all fifty, but most of the states have somebody that goes.

        24          THE COURT:  All right.

        25    Q     (By MS. SCHUBERT)  Now are there ever discussions at 

        26    SWGDAM involving what is scientifically acceptable in the 

        27    forensic field?

        28    A     Yes.
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         1    Q     Now have there ever been when you've attended these types 

         2    of meetings discussions about cold hits off of felon databases?

         3    A     Yes.

         4    Q     What types of discussions would you tell us have 

         5    occurred?

         6    A     Well, for example, the statistical evaluation of those 

         7    types of cases has come up as a topic.

         8    Q     Okay.  All right.  Let me get back to that a little bit 

         9    later in terms of what types of discussions have come up. 

        10          But you've also listed a number of other professional 

        11    associations other than SWGDAM.  Can you just tell us what 

        12    those entail that really deal with -- primarily with forensic 

        13    DNA analysis?

        14    A     Well, I am a member of the California Association of 

        15    Criminalists.  I've been a member since I believe 1977 now, so 

        16    many years there.  And part of that is that they host a seminar 

        17    that's twice a year, and there are DNA topics that are 

        18    discussed at that seminar.  I'm also a member of American 

        19    Academy of Forensic Sciences which has a large section of its 

        20    annual meeting devoted to technical issues in forensic DNA 

        21    typing. 

        22          Those are some of the main groups that I belong to.  I 

        23    was also a member of the Evidence Retention Task Force 

        24    regarding post-conviction testing sponsored by the Department 

        25    of Justice.

        26    Q     Okay.  Now you also indicate here that you're a member of 

        27    the Crime Laboratory Directors and the Laboratory Accreditation 

        28    Board.  What is that?
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         1    A     Yes, I'm -- and I'm actually chairman of the proficiency 

         2    review committee of the American Society of Crime Laboratory 

         3    Directors Laboratory Accreditation Board.  What that means is 

         4    we talked earlier about the certification process with the ABC, 

         5    or American Board of Criminalists -- Criminalistics.  That's 

         6    for an individual.  But for a laboratory, a laboratory is 

         7    accredited, and the accrediting body is American Society of 

         8    Crime Lab Directors Laboratory Accreditation Board. 

         9          My function in that organization is that I serve as 

        10    chairman of the proficiency review committee.  So our committee 

        11    actually reviews proficiency results from across the country 

        12    for accredited laboratories.

        13    Q     Now --

        14    A     I just wanted to add I just completed my chairmanship.  

        15    I'm still on the committee, but I'm no longer the chair as of 

        16    January 1st.

        17    Q     Okay.  Now you've listed I think -- well, obviously you 

        18    talked about the professional organizations.  I'm assuming that 

        19    over the years you've gone to different types of conferences, 

        20    scientific conferences?

        21    A     Yes.

        22    Q     What types of conferences would you say you've gone to 

        23    that involve the discussions of forensic DNA analysis?

        24    A     Well, those conferences would mainly be the California 

        25    Association of Criminalists, or CAC; the American Academy of 

        26    Forensic Sciences, that's the annual meeting; and then, for 

        27    example, the Promega Corporation sponsors a forensic DNA 

        28    seminar on a yearly basis, and I've attended that.
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         1    Q     Is that the type of conference -- is that a conference 

         2    that's something about the international symposium on DNA 

         3    identification?  Does that sound familiar?

         4    A     That was -- there were actually two of those that were 

         5    sponsored by the FBI.  There was one I believe in 1989 that I 

         6    did not attend, and there was one in 1993 that I did attend.

         7    Q     Okay. 

         8    A     And I actually presented a poster at that.  Poster 

         9    presentation.

        10    Q     The ones that you've attended that involve the Promega 

        11    Corporation, is that a small conference or is there a large 

        12    number of people at that conference?

        13    A     There are a large number of people at that.  It fills a 

        14    large auditorium, or not -- it fills a large hotel ballroom, I 

        15    guess is the right term for that.  I don't know the exact 

        16    number, but it must be hundreds of people.

        17    Q     Okay.  Is there -- in terms of that particular 

        18    conference, is there a wide assortment of different types of 

        19    expertise attending these this conference, including population 

        20    genetics?

        21    A     Yes, there are some people very much into the technical 

        22    aspect of DNA, and there are people more into the statistical 

        23    interpretation.

        24    Q     Would you agree that that type of conference, as well as 

        25    ones maybe by the American Academy of Forensic Sciences, 

        26    provide a good forum for discussions about what's going on in 

        27    the current scientific world of DNA analysis?

        28    A     Yes.
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         1    Q     Have there been discussions either at that particular 

         2    conference at Promega or the American Academy that deal with 

         3    issues of statistical interpretations of cold hit cases?

         4    A     I believe there have been, although I can't recite or 

         5    can't recall any particular papers that I've seen on that 

         6    particular issue.

         7    Q     Okay.  Now without going into a tremendous amount of 

         8    detail in terms of your practical experience since 1990, I'm 

         9    assuming that you have either yourself reviewed or actually 

        10    analyzed cases performing DNA analysis?

        11    A     Yes.

        12    Q     Okay.  And does that include the PCR process?

        13    A     Yes.

        14    Q     And does it specifically include the testing of evidence 

        15    samples using STR analysis?

        16    A     Yes.

        17    Q     And have -- in those circumstances where either yourself 

        18    has done the work or some other individual that you have 

        19    technically reviewed, has that included a statistical 

        20    interpretation of the analysis?

        21    A     Yes.

        22    Q     And would that go back to the answer before about 

        23    approximately hundreds of cases involving that type of 

        24    interpretation?

        25    A     Yes.

        26    Q     In terms of your -- either your actual case work or your 

        27    review of other individuals' case work, has that included 

        28    specifically the interpretations of the use of the product rule 
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         1    to provide the random match probability?

         2    A     Yes, it has.  That's what we do in our laboratory.

         3    Q     Okay.  Now I'm assuming, Mr. Sims, that you have 

         4    previously qualified as an expert in the area of DNA analysis.

         5    A     Yes, I have.

         6    Q     Okay.  And how many times would you estimate you've 

         7    testified as an expert?

         8    A     I think about 24, 25, something like that.

         9    Q     Okay.  Now in terms of your expertise, the area that 

        10    you've qualified as an expert, has that included the area of 

        11    the statistical significance of DNA analysis?

        12          MR. NELSON:  Objection.  Vague as to clarifying what he 

        13    is been qualified as and what he's testified to.  I don't know 

        14    that this witness would even necessarily know what he's 

        15    attempting to be qualified as for court purposes.

        16          THE COURT:  Well, let's see your question. 

        17          Has he been -- as I understand your question, has he been 

        18    qualified to testify in the area of statistical significance of 

        19    DNA analysis.

        20          MS. SCHUBERT:  Yes.

        21          THE COURT:  And what's wrong with that question?

        22          MR. LYNCH:  I think that's a lot clearer than the 

        23    question I heard, so I would withdraw the objection on that if 

        24    that's the question.

        25          THE COURT:  Okay. 

        26    Q     (By MS. SCHUBERT)  Have you qualified in that area?

        27    A     Yes.  In most of the times that I've qualified, that has 

        28    been a central issue is the statistical evaluation.
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         1          MS. SCHUBERT:  At this time I would offer him as an 

         2    expert in the area of DNA analysis, including the statistical 

         3    interpretation.

         4          THE COURT:  All right.  Mr. Lynch.

         5          MR. LYNCH:  Thank you.

         6                         VOIR DIRE EXAMINATION

         7    BY DAVID LYNCH, Assistant Public Defender, Counsel for the 

         8    Defendant:

         9    Q     Sir, you indicated earlier I believe that as far as STR 

        10    cases were concerned that you had never actually worked on any 

        11    case work yourself?

        12    A     I haven't done the hands-on analysis for STR case work; 

        13    that's correct.

        14    Q     Would it be fair to say then you haven't done the 

        15    hands-on statistics in forensic DNA case work for STR cases?

        16    A     No, because I've actually done some cases where I've had 

        17    to do that just as part of my review process.  So I've done 

        18    that independently, come up with the statistics, that sort of 

        19    thing.

        20    Q     So the person who did the case work didn't provide a 

        21    statistic when you were reviewing it?

        22    A     Well, they probably would have done that first and then I 

        23    would also do maybe my own, for example.  So I've done that 

        24    basically from the start, if you will.

        25    Q     You've reviewed it, in other words, but you haven't 

        26    actually promulgated the initial statistical calculation?

        27    A     In the vast majority of the cases I don't do the initial 

        28    statistic, but I have -- what I'm trying to say is some 
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         1    situations where I actually just would independently do my own 

         2    statistics.

         3    Q     I guess what I'm getting at, though, is you're just 

         4    checking up on the person who's already created the statistic, 

         5    correct?

         6    A     In the typical case, yes.  The vast majority of the time 

         7    that's the case.

         8    Q     Okay.  Have you ever been the first person to create the 

         9    random match probability in a forensic STR case?

        10    A     I don't believe I have.  I can't recall that.

        11    Q     Have you personally ever been the person to initially 

        12    provide the statistics in a cold hit case?

        13    A     No, I don't believe I have.

        14    Q     Now you indicated that you work at the case work section, 

        15    correct?

        16    A     That's correct.

        17    Q     Have you ever worked in the databank section?

        18    A     No.

        19    Q     Have you ever performed any searches of the databank?

        20    A     No.  I rely on other people to do the actual searches.

        21    Q     Okay.  Now would it be fair to say you're not a 

        22    statistician, correct?

        23    A     That's true.

        24    Q     Did you get any of your degrees or post-graduate work in 

        25    statistics?

        26    A     No degrees.  I've taken courses as a graduate student, 

        27    but not -- no degrees in statistics.

        28    Q     You mentioned there was one general class you took in 
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         1    your formal education that wasn't specific to DNA or forensics, 

         2    correct?

         3    A     I had one general course in my graduate education, and 

         4    then I also had a general course in my undergraduate education 

         5    in statistics.

         6    Q     And both of those courses were just sort of 

         7    mathematical -- excuse me, mathematical statistics unrelated to 

         8    forensics, correct?

         9    A     That's correct.

        10    Q     And that was just a very small part of your formal 

        11    education in those degrees, correct?

        12    A     I wouldn't say very small part.  It was a small part.

        13    Q     Since your formal education, would it be fair to say you 

        14    haven't had any credited courses in statistics?

        15    A     I'm sorry, what?  Since --

        16    Q     Well, you have a topic -- a heading in your c.v. where 

        17    you list additional academic or specialized training courses 

        18    and in parentheses you put "credited."

        19    A     Yes.

        20    Q     Would it be fair to say that none of those credited 

        21    courses you listed was a course on statistics, correct?

        22    A     Yes.  That was beyond the -- my graduate work and my 

        23    undergraduate work that I mentioned earlier, yes.

        24    Q     So you've had some training courses in statistics, but 

        25    they were not credited; is that fair to say?

        26    A     I'm sorry, I'm confused by what you're saying, because 

        27    certainly what I took at UC Berkeley as an undergraduate and 

        28    graduate were credited courses in statistics.
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         1    Q     I'm talking about after your formal education, or not 

         2    part of your formal education, the statistics courses you've 

         3    listed in the following section "specialized training courses" 

         4    parens non-credited, these were things that were not done as 

         5    part of a credited course, correct?

         6    A     I think I understand the question.  The answer to that is 

         7    yes, although, for example, in the FBI class there is a segment 

         8    on statistics.  In forensic DNA statistics is part of the 

         9    class, but it's not a formal statistics class.

        10    Q     Okay.  The classes that you've listed that are more 

        11    formal statistics, one was a CCI course?

        12    A     Yes.

        13    Q     Okay.  That was presented by the Department of Justice?

        14    A     Yes, in its California Criminalistics Institute.

        15    Q     By Mr. Sensabaugh?

        16    A     By Dr. Sensabaugh and Dr. Charles Brenner.

        17    Q     Okay.  That was a two-day course; is that correct?

        18    A     I believe it was a two-day course, correct.

        19          THE COURT:  You refer to CCI.  What do those initials 

        20    stand for?

        21          THE WITNESS:  CCI is the training branch of the 

        22    Department of Justice, and CCI is California Criminalistics 

        23    Institute.  It's located over on 4949 Broadway.  And what they 

        24    do is either they will have people on staff that teach a class 

        25    or they will bring in outside instructors and teach a class. 

        26          THE COURT:  Okay.  Thank you.

        27    Q     (By MR. LYNCH)  That was a two-day course, correct?

        28    A     Yes.
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         1    Q     Would it be fair to say that course was devoted to 

         2    explaining the use of the product rule in determining the 

         3    random match probability?

         4    A     That was a major part of the class, yes.

         5    Q     Was there any formal teaching on the statistics to be 

         6    used in cold hit cases in that course?

         7    A     I don't recall.

         8    Q     Okay.  There was also another statistics seminar, you 

         9    talked about a population genetics seminar?

        10    A     Yes.

        11    Q     Would that be fair to say that related to statistics too?

        12    A     Yes.

        13    Q     Okay.  That was another two-day course?

        14    A     The one that was taught by Dr. Weir, that was a one-week 

        15    course.

        16    Q     One week.  Okay.  And would it be fair to say again the 

        17    contents of that course was the statistics -- how to use 

        18    statistics to use the product rule to create the random match 

        19    probability?

        20    A     Again, that was a major part of it, but the whole -- 

        21    there were, you know, general concepts of population genetics 

        22    also and a lot of -- a lot of material in that class.

        23    Q     Okay.  And do you recall whether the statistics to be 

        24    used in a cold hit case were formally mentioned in that course 

        25    by Dr. Weir?

        26    A     I don't recall.

        27    Q     Now you said you were also part of a group called SWGDAM 

        28    that we've learned about in this case.  You said that you've 
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         1    discussed with other members of SWGDAM at those meetings the 

         2    statistical issues in cold hit cases; is that fair to say?

         3    A     Yes.

         4    Q     Okay.  Has that body SWGDAM ever published an opinion or 

         5    a recommendation or a guideline on the statistics to be used in 

         6    cold hit cases?

         7    A     They have not put out any particular guideline, no, not 

         8    at SWGDAM.

         9    Q     Has the agenda at any of those meetings formally 

        10    incorporated a discussion of the statistics to be used in cold 

        11    hit cases?

        12    A     I don't believe it's been a formal part of an agenda, 

        13    it's been more like part of the informal round table sort of 

        14    discussion.

        15    Q     Well, would it be fair to say these conversations about 

        16    cold hit cases occurred out of the context of the formal 

        17    meeting and more in sort of a chitchat session between or after 

        18    sessions?

        19          MS. SCHUBERT:  I'm going to object at this point to 

        20    relevance to voir dire, Judge.

        21          THE COURT:  I'll permit it.

        22          THE WITNESS:  Well, part of the meeting is actually this 

        23    round table discussion.  It's not -- this is not, you know, 

        24    people -- I'm not talking about people discussing an issue, you 

        25    know, in the hallway or something like that.  This is actually 

        26    part of the round table discussion.

        27    Q     (By MR. LYNCH)  Okay.  But to the best of your 

        28    recollection it's never been something that has been noticed as 
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         1    being on the agenda for discussion?

         2    A     Yeah, but I've been a member since 2000.  So -- January 

         3    2000 was my first meeting, so I can only speak to from that 

         4    time on.  I don't recall hearing about it, though, prior to 

         5    that time.

         6    Q     In the discussions you do recall was there any -- did the 

         7    discussion get into any detail or was it more of a generic 

         8    level?

         9    A     Can you --

        10    Q     Well, were they discussing particular publications or 

        11    documents that proffered a certain methodology, or were they 

        12    just talking in general terms?

        13    A     It was more in general terms.

        14    Q     Now I asked if you were a statistician.  Would you 

        15    consider yourself a population geneticist?

        16    A     No.

        17    Q     Would you consider yourself an expert either in 

        18    statistics or population genetics?

        19    A     Only as far as the application of those to forensic DNA 

        20    questions, but not in the general fields, no.

        21    Q     Do you keep abreast of statistical and population 

        22    genetics issues?

        23    A     I try to, yes.

        24    Q     Have you published anything in that area?

        25    A     No.

        26    Q     Have you published anything in DNA in general?

        27    A     No.  I should say other than the proceedings --

        28          THE COURT:  Excuse me.  Excuse me.  Do you want exhibits?
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         1          MR. LYNCH:  That's all right.  I can --

         2          THE COURT:  Because I got them all here.

         3          MR. LYNCH:  Okay.  

         4          THE COURT:  I got a bunch of them here.

         5    Q     (By MR. LYNCH)  I'm sorry, I didn't hear the answer to 

         6    the question.

         7          THE COURT:  Excuse me for interrupting.

         8          THE WITNESS:  Sorry.  The proceedings of, for example, 

         9    the paper I gave at the Promega meeting, those were published 

        10    proceedings.  But that was from a conference.

        11    Q     But you haven't published any articles in general?

        12    A     That's correct.

        13    Q     Have you read the book by Misters Evett and Weir on DNA 

        14    evidence?

        15    A     I think I might.  I think it's called the Interpretation 

        16    of DNA Evidence.

        17    Q     Yes. 

        18    A     I've read portions of it, yes.

        19    Q     Do you recall if you read chapter nine on presenting 

        20    evidence?

        21    A     I believe I have, yes.

        22    Q     Have you read Evaluating DNA Profile Evidence When the 

        23    Suspect Is Identified Through a Database Search by Balding and 

        24    Donnelly?  And you can look at it if you wish.

        25    A     Is it the Journal of Forensic Sciences '96?

        26    Q     It is Journal of Forensic Sciences, and I don't know if 

        27    it's '96 or '97.  Could you look at that and see if you've read 

        28    that one?
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         1    A     Yes.  This is July 1996.  I have read that article.

         2    Q     Have you read Errors and Misunderstandings In the Second 

         3    NRC Report --

         4    A     Is that by Balding?

         5    Q     -- by Mr. Balding?  Yeah. 

         6    A     I know I've read portions of this particular article, I 

         7    believe, shortly after it came out.

         8    Q     But not the whole article?

         9    A     I can't recall.

        10    Q     Do you recall if you read the sections on his criticisms 

        11    of the NRC-2 method for cold hit cases?

        12    A     I believe I did, yes.

        13    Q     Have you read Forensic Science Communications publication 

        14    by the DNA Advisory Board?

        15    A     Yes.

        16    Q     Starting in statistical and population genetics issues?

        17    A     Yes, that's July 2000, I believe, of the Forensic Science 

        18    Communications.  Yes.

        19    Q     Were you at the proceedings of the national commission on 

        20    the future of DNA evidence --

        21    A     No, I did not.

        22    Q     -- 2000?

        23    A     No, I was not.

        24    Q     Have you read articles by an individual named Anders 

        25    Stockmarr regarding cold hit cases?

        26    A     I've read one article of his.

        27    Q     Which article was that?

        28    A     It was in -- I believe it Biometrics.  It's a statistical 
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         1    journal about 1999.  I believe that was the only article I've 

         2    read of his.

         3    Q     Did you read the follow-up letter by Mr. Dawid, 

         4    D-A-W-I-D, and Stockmarr's response?

         5    A     Yes, I did.

         6    Q     Have you read AN article by Dr. Morton, The Forensic DNA 

         7    End Game?

         8    A     I -- that's the article by Newton Morton.  I've not read 

         9    that article, no.

        10          MR. LYNCH:  That's all I have for now.  Thank you.

        11          THE COURT:  All right.  You may proceed.

        12          MS. SCHUBERT:  Thank you.

        13                           DIRECT EXAMINATION

        14    BY ANNE MARIE SCHUBERT, Deputy District Attorney:

        15    Q     Mr. Sims, let me just ask you in terms of the Department 

        16    of Justice laboratory you mentioned earlier that there is both 

        17    case work section and then the databank section, correct?

        18    A     Yes.

        19    Q     And the databank section is what runs the felon database 

        20    of qualified felons in terms of their DNA samples?

        21    A     Yes.

        22    Q     And with respect to your opinion, you're familiar with 

        23    the product rule being used to provide the random match 

        24    probability in DNA analysis cases?

        25    A     Yes.

        26    Q     And even before DNA analysis I think you mentioned 

        27    earlier is it fair to say that it was generally accepted in and 

        28    had been generally accepted for many, many years to use the 
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         1    product rule to provide a statistical interpretation of 

         2    forensic evidence in any particular case?

         3    A     Yes.  For example, the old enzyme typing that we did used 

         4    the product rule.

         5    Q     What's the purpose of providing the product rule?

         6    A     The purpose is that after one has done the typing, and if 

         7    there's no elimination of a particular source, particular 

         8    reference sample against a particular stain, then the product 

         9    rule is used to assess the value of that match.  And match in 

        10    that level can be just, you know, an ABO type, in which case we 

        11    wouldn't use the term match.  It would just be the same ABO 

        12    type.  Or it could stretch into DNA, where you have extremely 

        13    rare profiles.

        14    Q     Okay.  Is it fair to say that whether you're dealing 

        15    with, you know, the old world of ABO typing or DNA analysis 

        16    that the purpose of the product rule is to provide the true 

        17    rarity of the genetic evidence?

        18    A     Yes.  And of course when we're talking with the old days, 

        19    we're -- the product rule usually means more than one typing 

        20    system.  So the ABO plus something else like PGM or something 

        21    like that, that would be the product rule.  We're looking at 

        22    two markers, two genetic markers.  But it's the same concept no 

        23    matter what system you're typing in.

        24    Q     Okay.  Now you're familiar with what a cold hit is, 

        25    correct?

        26    A     Yes.

        27    Q     Okay.  With respect to use of the product rule in your 

        28    opinion, is there any difference between the use of the product 
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         1    rule for a non-cold hit case versus a cold hit case?

         2    A     Can you repeat that question exactly?

         3    Q     With respect to the use of the product rule, is there any 

         4    difference in terms of using the product rule between a cold 

         5    hit case and a non-cold hit case to provide the true rarity of 

         6    the particular profile?

         7    A     No.  There is no difference.  They -- in either case you 

         8    can use the product rule to express the rarity of that 

         9    particular profile.

        10    Q     Okay.  Does it make any difference practically wise if 

        11    somebody had obtained the evidence through traditional law 

        12    enforcement means such as, you know, the suspect sample is 

        13    provided to law enforcement versus a cold hit where a felon 

        14    sample is provided to the databank in terms of assessing the 

        15    rarity of the profile?

        16    A     No, I believe it's -- they're basically the same 

        17    situation as far as using the -- expressing the rarity of that 

        18    particular profile.

        19    Q     Okay.  Now in terms of quote unquote cold hit cases, are 

        20    you familiar with the two NRC reports, 1992 and the 1996 

        21    reports?

        22    A     Yes, I am.

        23    Q     Are you familiar with the recommendations of the NRC-1 

        24    committee --

        25    A     Yes.

        26    Q     -- in terms of the statistical calculations in cold hit 

        27    cases?

        28    A     Yes, I am.
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         1    Q     And what's your understanding of that recommendation?

         2    A     My understanding of that recommendation is that if one 

         3    used a particular set of tests, or loci, to obtain a cold hit, 

         4    then one would not use those loci to come up with a profile 

         5    frequency estimate; but instead would have to use a different 

         6    set of tests, or loci, and then see if those matched and base a 

         7    statistical estimate or profile estimate from those additional 

         8    loci. 

         9    Q     Okay.  Is that method used as far as you know by any 

        10    forensic laboratory?

        11    A     Not to my knowledge, no.

        12    Q     Why is that not used at DOJ?

        13    A     Well, there are a couple of reasons.  I mean one is I 

        14    don't think -- I think that's a very -- it's an outdated 

        15    approach, basically, for one thing.  With the type of 

        16    calculation -- or type of testing we're doing now, those -- 

        17    it's very different from those days when we were looking at, 

        18    you know, maybe a database of a few thousand and a fairly 

        19    relatively common profile frequency estimate compared to what 

        20    we're obtaining now in a routine cold hit case. 

        21    Q     Meaning in terms of now, the level of uniqueness of a 

        22    particular profile?

        23    A     Yes.  And also the fact that it's really not practical 

        24    to -- it's really -- the way the databases are run now is we 

        25    are trying to get a very unique -- trying to get a unique 

        26    profile out of just the first set of tests that we run.  And so 

        27    it's not really practical then to have another set of tests 

        28    over here that you maintain and would have to do additional 
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         1    testing on.  So in other words, we want a very good set of 

         2    tests up front so that we can get a good profile rare estimate 

         3    right from the get-go.

         4    Q     Okay.  Would you agree then that it's not generally 

         5    accepted to use the NRC-1 recommendation?

         6    A     Yes.

         7    Q     Now with respect to the NRC-2 recommendation, you're 

         8    familiar with that recommendation?

         9    A     Yes.

        10    Q     And in terms of that recommendation, what is your 

        11    understanding?

        12    A     My understanding is that that recommendation was for what 

        13    is called the NP calculation, which basically modifies the 

        14    random match probability by multiplying it by the number of 

        15    people in the database that was searched.

        16    Q     Okay.  Now with respect to that particular 

        17    recommendation, would you agree that there are two different 

        18    types of questions that could be answered when dealing with a 

        19    cold hit case?

        20    A     Yes.

        21    Q     Okay.  And would you agree that one of the types of 

        22    questions that could be --

        23          MR. NELSON:  Objection.  Leading.

        24          MS. SCHUBERT:  I'm sorry, he's an expert, but I think I 

        25    can lead an expert.

        26          THE COURT:  Well, I'll permit you -- well, it's 

        27    12 o'clock so we'll have to await 1:30 to solve that conundrum.

        28          MS. SCHUBERT:  Okay.
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         1          THE COURT:  Obviously we're not going to finish here in a 

         2    few minutes.

         3          All right.  So we need to retain our microphone before 

         4    you depart, Mr. Sims.  So we'll resume these proceedings at 

         5    1:30 this afternoon. 

         6          Let me advise you that I have scheduled at 3:30 a 

         7    sentencing.  And while I might be able to push it back a 

         8    little, we don't have a totally unfettered afternoon.

         9          MS. SCHUBERT:  Just for the record, I am going to try to 

        10    make this much briefer than the last witnesses.

        11          THE COURT:  Excellent plan.

        12                               ---o0o---

        13         (Proceedings recessed to 1:30 p.m., this department.)

        14                               ---o0o---
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           1                     MONDAY, JANUARY 6, 2002

           2                        AFTERNOON SESSION

           3                            ---oOo---

           4        The matter of the People of the State of California 

           5  versus Paul Eugene Robinson, Defendant, Number 00F06871, came 

           6  on regularly this day before Honorable Peter Mering, Judge of 

           7  the Sacramento Superior Court District, State of California, 

           8  sitting in Department 30.  

           9        The People were represented by Anne-Marie Schubert, 

          10  Deputy District Attorney.  

          11        The Defendant, Paul Eugene Robinson, was personally 

          12  present and represented by David Lynch, Assistant Public 

          13  Defender and Robert Nelson, Assistant Public Defender, as his 

          14  counsel.

          15        The following proceedings were then had:

          16        THE COURT:  All right.  The record will show the 

          17  Defendant is present with Counsel, including Mr. Nelson as 

          18  well.  The People are represented.  Our witness is absent.    

          19        Apparently there is some issue we are going to talk 

          20  about.

          21        MR. LYNCH:  Your Honor, the first issue is my 

          22  understanding was initially that this witness was going to be 

          23  talking about what the practice was in the field, just to 

          24  give this Court an idea of what forensic DNA labs were and 

          25  were not doing with regard to cold hit cases.  Um, my guess 

          26  from the last couple of questions before lunch seems to 

          27  suggest that the witness is going to be asked his opinion and 

          28  is going to be treated much like the true experts in this 
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           1  field, the ones that are trained and qualified specifically 

           2  in statistical issues and population genetic issues to tell 

           3  us what his opinion is.  I'm concerned we are going down a 

           4  much broader scope than we were originally given to believe. 

           5        The second issue, there was an objection right before 

           6  the break to a leading question.  Notwithstanding what the 

           7  rules are on leading questions for experts, um, my position 

           8  is that this Court is -- is probably most interested in what 

           9  this witness has to say without having it spoon-fed to him in 

          10  terms of are there two questions; isn't the one question 

          11  relevant here, isn't the other question relevant there and to 

          12  sort of spoon-feed it to this witness -- this witness should 

          13  be asked open ended questions at least preliminarily to find 

          14  out what his opinion is if we are even going to go there.  

          15        Again, my understanding was we were going to be asking 

          16  about what labs do and don't do rather than the more 

          17  theoretical questions the other witnesses were subject to.

          18        THE COURT:  Hang on a second.

          19        MR. LYNCH:  I guess the latter -- the scope question --  

          20  scope of the questioning, um, really goes to this witness's 

          21  expertise in this regard.

          22        THE COURT:  All right.  Ms. Schubert, what about the 

          23  scope of his expertise?

          24        MS. SCHUBERT:  Well, I think it's -- his interpretation 

          25  of NRC II or NRC I is, I believe, relevant in his opinion on 

          26  what is generally accepted in the scientific community.  NRC 

          27  II -- the title of the book is, The Evaluation of the 

          28  Forensic DNA Evidence.  He -- I believe he is qualified to 
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           1  give an opinion as to why they do not use NRC II 

           2  recommendations, why it is the practice of a laboratory to 

           3  use the random match probability.  

           4        We sat here last week with Mr. Lynch repeatedly asking 

           5  questions, taking snippets out of articles, asking an expert 

           6  if they agree with this one line out of an article.  Do you 

           7  agree that a cold hit is less incriminating or do you agree 

           8  it has less evidentiary value?  I don't believe that 

           9  Mr. Simms needs to be a population geneticist to give an 

          10  opinion as to why a particular -- why the opinion is 

          11  appropriate in a cold hit indication and the basis for that 

          12  opinion.

          13        THE COURT:  Well, I will permit such an opinion as part 

          14  of his explanation of what his understanding of what the 

          15  practices are in the forensic field and in the forensic 

          16  laboratories.  I do -- I will let it in, but it's a matter of 

          17  weight in my view, and I do not consider him an expert in the 

          18  same sense that the others who have testified here in the 

          19  more scholarly study are on population genetics and 

          20  statistics.  Since he can tell us what is the common practice 

          21  and accepted practices in the field I will allow him to give 

          22  that explanation, but I will give it less weight and maybe 

          23  quite little weight as to his explanations of why that is 

          24  done.  I will permit the -- the particular examination that 

          25  you have proposed.  

          26        I don't recall the last question.  Um, I -- while you 

          27  can lead a expert witness one should not take that as a 

          28  license just to direct the witness.  There is a level that 
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           1  can be exceeded, that can be abused.  I don't know if you 

           2  have abused it, but there is a level at which the witness 

           3  should just tell us his knowledge.  

           4        So let us call the witness back in and continue. 

           5        Good afternoon, Mr. Simms.

           6        THE WITNESS:  Good afternoon, your Honor.

           7                     CONTINUED TESTIMONY OF

           8  GARY SIMMS, witness called on behalf of the People,

           9                   RESUMED DIRECT EXAMINATION

          10  BY ANNE-MARIE SCHUBERT, Deputy District Attorney: 

          11  Q.    Okay.  I think when I left off, Mr. Simms, before 

          12  lunch I was asking you about the NRC II recommendation.  

          13        You had mentioned that they use the NP rule; is that 

          14  correct?

          15  A.    Correct.

          16  Q.    N times P, correct?

          17  A.    Yes.

          18  Q.    Now, with respect to -- 

          19        THE COURT:  Which that is the first time I think we 

          20  have had it formulated.  That is the number of persons in the 

          21  database times the random probability.

          22        MS. SCHUBERT:  Random match probability.  

          23        THE COURT:  Random match probability.  Okay.

          24        THE WITNESS:  Yes, your Honor.

          25  Q.    (BY MS. SCHUBERT)  Now, with respect to that, the 

          26  recommendation of NRC II, in your opinion is that the 

          27  practice of the forensic laboratories when a cold hit -- when 

          28  a cold hit has been made?
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           1  A.    Can you clarify that the practice in terms of --

           2  Q.    In terms of providing, um, the rarity of the DNA 

           3  profile, is it the practice -- 

           4  A.    Okay.

           5  Q.    -- of forensic laboratories, in your opinion, to use 

           6  the NRC II recommendation or to use the product rule?

           7  A.    In my experience, in talking to other people in other 

           8  laboratories, the practice is to use the random match 

           9  probability for reporting.

          10  Q.    Okay.  Why -- why is the practice not to use the NRC II 

          11  recommendation?

          12  A.    Well, there are -- there are a couple of reasons for 

          13  that.  In the first place, the purpose of the report is 

          14  generally to relate to whoever is reading the report what the 

          15  relative rarity of the profile is of the population.  That's 

          16  the principal main reason there.  

          17        There are other reasons.  For example, it may not be 

          18  such that the -- the forensic scientist would be allowed to 

          19  report a database match situation to a jury.  There may be 

          20  some situation where it would be regarded as prejudicial, or 

          21  something like that, to show that somebody was in a database 

          22  of convicted offenders.  So that is another complication.

          23  Q.    Now, with respect to recommendation of NRC II versus 

          24  the random match probability, which one of those 

          25  recommendations provides or answers the question of, Is the 

          26  defendant -- what is the chance that he is the true source of 

          27  the evidence profile?

          28  A.    Well, the random match probability is the better figure 
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           1  for looking at that.  Whereas the other calculation would 

           2  tell you what is the likelihood of finding this particular 

           3  profile in a database of a particular number of people.

           4  Q.    Okay.  Specifically the felon database?

           5  A.    Yes.

           6  Q.    Now, with respect to random match probability, in your 

           7  opinion is that a generally accepted method of statistical 

           8  calculations to be provided in a cold hit case?

           9  A.    Yes.

          10  Q.    Now, you mentioned that you have -- you have discussed 

          11  this issue with other members of other laboratories?

          12  A.    Yes, I have.

          13  Q.    Um, let me start off -- first of all, you started off 

          14  this morning telling us that you are a member of SWGDAM?

          15  A.    Yes.

          16  Q.    Has this discussion ever come up, whether formal or 

          17  informal discussions, relating to SWGDAM?

          18  A.    Yes, it has.

          19  Q.    And what is -- what has come out of those discussions?

          20  A.    Well, the overall conclusion is that there are really 

          21  two different questions that are being asked.  One is, What 

          22  is the relative rarity of this profile on the population.  

          23  The other one is, What is the probability of finding someone 

          24  with this profile in the database.  

          25        You know, for example, a convicted offender database, 

          26  What is the probability of finding that particular profile in 

          27  the database.

          28  Q.    And in terms of your discussions with members at SWGDAM 
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           1  when attempting to answer the question, Is the defendant the 

           2  true source of the evidence, what is the appropriate 

           3  calculation?

           4  A.    The appropriate calculation in that case would be 

           5  regarded as being the random match probability.

           6  Q.    Okay.  Now, in addition to your, um, discussions at 

           7  SWGDAM, have you also had an opportunity to contact any other 

           8  laboratories that are -- had success in cold hit types of 

           9  cases?

          10  A.    Yes.  I made an effort to actually talk to specific 

          11  people about this question.

          12  Q.    Okay.  Um, what specific laboratories were you able to 

          13  contact with respect to supporting your position?

          14  A.    I contacted the laboratories in Illinois.  I spoke to 

          15  the state technical leader there.  I spoke to the C.O.D.I.S. 

          16  state manager for the State of Florida, and I also spoke to 

          17  the forensic biology section chief of Virginia.

          18  Q.    Let me start off with Virginia.  As far as you know, 

          19  how many cold hits have they had?

          20  A.    Approximately one thousand.

          21  Q.    Okay.  And with respect to the practice in Virginia of 

          22  those approximately one thousand cold hits, have you been 

          23  provided with what their practice is in terms of what they 

          24  report out when a cold hit is made?

          25  A.    Their practice is to report the random match 

          26  probability after they get a confirmation blood sample from 

          27  the person that matched in the database.

          28  Q.    Okay.  And in terms of Virginia, is there -- did you 
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           1  have any discussions with them as to what -- whether or not 

           2  they have ever used the recommendation of NRC II for 

           3  statistical calculations?

           4  A.    I don't believe they have, but I don't recall that 

           5  specific part of the conversation.

           6  Q.    Okay.  You mentioned that you also talked to the chief 

           7  or the C.O.D.I.S. director in Florida?

           8  A.    Yes.  That was the state C.O.D.I.S. manager for the 

           9  State of Florida, for the Florida Department of Law 

          10  Enforcement.

          11  Q.    Okay.  And what was that person's name, if you 

          12  remember?

          13  A.    His name is William Coffman.  He goes by the name of 

          14  David Coffman.

          15  Q.    Okay.  And approximately how many hits have they had in 

          16  Florida?

          17  A.    They have had about eight hundred hits.

          18  Q.    Okay.  And in terms of the practice in Florida, what is 

          19  their practice once a cold hit has been made?

          20  A.    Like Virginia they report the random match probability.

          21  Q.    Okay.  And what about Illinois?

          22  A.    Illinois, I spoke to the statewide technical DNA leader 

          23  in the State of Illinois.  Her name is Barbara Llewellyn.  

          24  L-l-e-w-e-l-l-y-n I believe is the spelling.

          25  Q.    Okay.  And what area -- let me start off with 

          26  approximately how many hits have they had?

          27  A.    They have had about four hundred hits.

          28  Q.    Okay.  And their practice there?
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           1  A.    Their practice is to get a confirmation blood sample 

           2  from the person who is hit in the database and then to report 

           3  the random match probability.

           4  Q.    Okay.  Now, in terms of Virginia, just to get the name 

           5  down, who was the person you talked to in Virginia?

           6  A.    That was Jeff Ban, B-a-n.

           7  Q.    Okay.  What was his position there?

           8  A.    He is the forensic biology section chief.

           9  Q.    In terms of your conversations with these people, did 

          10  you ask them whether in their opinion it was generally 

          11  accepted to use the random match probability?

          12  A.    I don't think I phrased it that way.

          13  Q.    Okay. 

          14  A.    Because that is more of a legal sort of approach, but I 

          15  just asked them what they do basically.

          16  Q.    Okay.  Now, with respect to California, um, what is the 

          17  practice once a cold hit has been made in California?

          18  A.    The practice in California, specifically in our 

          19  laboratory, is that we would seek a confirmation blood sample 

          20  from the person who is hit in the database and then we would 

          21  check to make sure that, in fact, the match was a valid 

          22  match.  Then we would report the random match probability for 

          23  the evidence sample.

          24  Q.    Okay.  So just to be clear, whether -- in casework if 

          25  you have -- let's say hypothetically you had a sexual assault 

          26  case where there is semen obtained from a vaginal swab and 

          27  DNA testing is then performed.  

          28        When a -- when the random match probability is provided 
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           1  by the laboratory is that statistic based on the evidence or 

           2  is it based on the suspect sample?

           3  A.    It's based on the evidence.

           4  Q.    Okay.  And why is that?

           5  A.    Well, because the proper comparison is what we can 

           6  obtain from the evidence.  So, for example, if we had a 

           7  situation where we had very limited information from the 

           8  evidence it wouldn't matter what other systems we might type.  

           9  The defendant's blood in the comparison has to be made with 

          10  the evidence.  That's the relevant genetic material for 

          11  comparison.

          12  Q.    Okay.  Is it fair to say that -- that the relevant -- 

          13  is it fair to say that the relevant statistic is the rarity 

          14  of the evidence profile?

          15        MR. LYNCH:  Objection, that's vague, especially as to 

          16  the relevant statistic.

          17        THE COURT:  All right.  Rephrase your question.

          18  Q.    (BY MS. SCHUBERT)  Um -- 

          19        THE COURT:  I guess you can ask him what his opinion is 

          20  as to what is relevant.  He can always give us his opinion in 

          21  that regard.

          22  Q.    (BY MS. SCHUBERT)  In your opinion, Mr. Simms, why is 

          23  it relevant to provide the statistic as to the evidence 

          24  profile as opposed to the suspect profile?

          25  A.    Because it is the evidence that is the limiting factor 

          26  in any case.  In other words, the -- the valid comparison is 

          27  between the evidence and some reference sample.  So whoever 

          28  you are going to compare that to you have to look at what the 
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           1  evidence is telling you, not what the reference sample is 

           2  telling you.

           3  Q.    Okay.  Now, how many hits in California, to your 

           4  knowledge, have been made?

           5  A.    In -- with our statewide database there have been about 

           6  two hundred twenty hits.  Something like that.

           7  Q.    And are you aware of whether anybody in your laboratory 

           8  has testified in a case that a cold hit was initially the 

           9  source of the identification?

          10  A.    Yes.

          11  Q.    Okay.  And who has that been?

          12  A.    I know off the top of my head there was at least one, 

          13  the King case.  Then there was the Adams case that was tried 

          14  in Monterey, and I believe there have been a couple others.

          15  Q.    And with respect to the King case, is that a case -- as 

          16  far as you know, is that a published opinion type of case?

          17        MR. LYNCH:  Objection, relevance.

          18        MS. SCHUBERT:  I was trying to lay the framework to 

          19  what case we are talking about.

          20        THE COURT:  Well, for purposes of identification or 

          21  understanding I'll permit the question. 

          22  Q.    (BY MS. SCHUBERT)  Do you understand that question?

          23  A.    Yes.  That, I believe, has gone through Appellate 

          24  review.

          25  Q.    Okay.  Who was the expert from the Department of 

          26  Justice, if anybody, that testified in the King case?

          27  A.    Ken Konsak (phonetic) I believe was the main expert in 

          28  that case.
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           1  Q.    Okay.  Do you know what type of statistic was provided 

           2  in that case?

           3  A.    Yes.

           4  Q.    What was that?

           5  A.    Both approaches were provided or both statistics in 

           6  that particular case.  In other words, the NP rule, that 

           7  approach was provided, that statistical calculation and also 

           8  the random match probability was provided.  

           9  Q.    And you mentioned the Adams case.  That was in 

          10  Monterey?

          11  A.    That was in Monterey County, yes.

          12  Q.    And who testified in that case?

          13  A.    I testified in that case and so did Matt Pujee 

          14  (phonetic) from our laboratory.

          15  Q.    And, um, what particular type of statistic was provided 

          16  in that case?

          17  A.    As I recall it was just the random match probability 

          18  that was provided in that case.

          19  Q.    Okay.  Now, in -- in the realm of forensic science, 

          20  Mr. Simms, in your opinion is there any controversy over what 

          21  is generally -- well, whether or not the random match is 

          22  generally accepted in providing statistical interpretation?

          23        MR. LYNCH:  Objection, your Honor, again, the limited 

          24  scope of this witness was to talk about the practice and not 

          25  to get into the abstract science and methodology.

          26        MS. SCHUBERT:  Well, he has already testified whether 

          27  something is generally accepted and they have asserted --

          28        THE COURT:  Hang on.  Hang on.  He can tell us whether 
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           1  something is generally accepted in the laboratory and the --  

           2  this level of functioning of the laboratories that he's 

           3  familiar with.  So I would permit him to answer that question 

           4  in that form. 

           5        MS. SCHUBERT:  Let me start the question again.

           6  Q.    (BY MS. SCHUBERT)  Among forensic scientists, 

           7  Mr. Simms, in your opinion is there any controversy about the 

           8  use of the random match probability in cold hit cases?

           9        MR. LYNCH:  Objection.  Same objection, the way it is 

          10  phrased.  Forensic scientists can be a whole group of people 

          11  beyond this witness's scope.  If we are talking about two 

          12  persons involved in DNA testing and forensic labs that is one 

          13  thing, forensic scientists is much broader.

          14        THE COURT:  I agree with the objection.  Yes, I don't 

          15  think he can tell us what a class of forensic scientists -- I 

          16  don't know what that means specifically but it may -- 

          17  probably would include all levels.  

          18        I think he can tell us about what the practical and 

          19  practices are of laboratories and what's accepted in 

          20  laboratories but not what exists in the literature.

          21        MS. SCHUBERT:  Judge, my objection is the fact that he 

          22  has testified that he has had conversations with other 

          23  experts in the field, whether they are forensic scientists or 

          24  other population geneticists.  He has talked about SWGDAM.  

          25  He has talked about his conversations with other individuals 

          26  across this country, and I think he has the ability to 

          27  testify as to whether there is a controversy, as they have 

          28  asserted, as to the random match probability.
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           1        MR. LYNCH:  Your Honor, a lot of what the District 

           2  Attorney is talking about came over my objection as to scope.  

           3  Um, this witness has clearly prepared himself in preparation 

           4  of this litigation by making conversations with people in 

           5  other states.  I didn't object to that because basically it 

           6  was within his scope as a lab analyst to do that, to talk to 

           7  other lab analysts and give the Court more information than 

           8  he would otherwise be able.  

           9        But when we are starting to talk about the scientific 

          10  community in general, some meetings of SWGDAM where this has 

          11  been informally mentioned off of the agenda, I don't believe 

          12  that qualifies him to testify to the scientific community in 

          13  general.  I think the question should be limited to 

          14  practicing labs.

          15        MS. SCHUBERT:  Well, Judge, with all due respect, they 

          16  have submitted declarations from three defense experts that 

          17  have no, absolutely no forensic experience at all, who have 

          18  asserted that points, quote, generally accepted to throw out 

          19  the random match probability and use some other calculation.  

          20  So I'm not sure that -- that I don't understand how he can 

          21  sit here and submit declarations saying that, you know, this 

          22  is generally accepted, this is not generally accept by a 

          23  group of individuals that have absolutely no forensic 

          24  experience other than testifying as defense experts.

          25        THE COURT:  Well, first of all, this witness's 

          26  discussions on cold hits appear to have been rather limited, 

          27  from what I have understood his testimony.  So I would permit 

          28  you to ask him, In those discussions has it become -- does 
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           1  there appear to be or do you know of such a controversy among 

           2  those persons that he has spoken to, but his involvement in 

           3  these programs have not been focused on cold hits, they have 

           4  not been formal presentations.  As I understand his testimony 

           5  they are some, um, some general discussions.  So I will 

           6  permit him to refer to those.  They have been rather limited 

           7  as to whether from those discussions he is aware of a 

           8  significant controversy in the -- in the practices and the 

           9  use of cold hits.

          10        MS. SCHUBERT:  And I'll take it from the Judge's 

          11  suggestion there based on what he just said. 

          12        THE WITNESS:  I am not aware of a controversy at that 

          13  level, your Honor.

          14        THE COURT:  All right.

          15  Q.    (BY MS. SCHUBERT)  Now, hypothetically, Mr. Simms, if 

          16  you were to have a case where a cold hit was made and a 

          17  individual identified through a cold hit and subsequent to 

          18  that cold hit you had three -- three additional cases, that 

          19  there was DNA analysis performed, um, in your opinion would 

          20  there be any modification of the random match probability, 

          21  um, simply because the initial outset came from a cold hit?

          22  A.    No.

          23  Q.    And why is that?

          24  A.    Because the evidence in those additional cases stands 

          25  as its own evidence.  In other words, there is a random match 

          26  probability that can be calculated from the evidence in each 

          27  of the other three cases and that's what we would present.

          28  Q.    Okay.  Does the rarity of the profile, the evidence 
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           1  profile change simply because it -- it initiated out of a 

           2  cold hit case?

           3  A.    No.

           4        MS. SCHUBERT:  I think that is all I have. 

           5        THE COURT:  All right. 

           6        MR. LYNCH:  Thank you.

           7        THE COURT:  Mr. Lynch. 

           8                        CROSS-EXAMINATION

           9  BY DAVID LYNCH, Assistant Public Defender, Co-counsel on 

          10  behalf of the Defendant:

          11  Q.    Mr. Simms, there has been a lot of talk here about the 

          12  rarity of a profile.  

          13        Um, it is correct, is it not, that the random match 

          14  probability answers the question, What is the chance that a 

          15  random unrelated person would happen to match just by chance?

          16  A.    Basically that's it, yes.

          17  Q.    Okay.  The random match probability doesn't itself 

          18  predict exactly how many people there are going to be in any 

          19  given population, correct?

          20  A.    That's correct.

          21  Q.    So if we have a random match probability of one in one 

          22  hundred million, that doesn't tell us that in a population of 

          23  one hundred million there will be just one person with that 

          24  profile, correct?

          25  A.    That's correct.

          26  Q.    So when we are talking about rarity and the District 

          27  Attorney was asking you about rarity, were you meaning the 

          28  answer to the question, What is the chance a random unrelated 
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           1  person would happen to match?

           2  A.    Yes.  On a -- if you were just to pick one random 

           3  person, that's correct.

           4  Q.    So the random match probability doesn't actually tell 

           5  us, as the common understanding of the word, is the rarity of 

           6  the profile, correct?

           7  A.    It -- it gives you a very good sense of it.  There is a 

           8  different, I believe, statistical calculation you can do for 

           9  that to get that exact calculation down, but certainly the 

          10  random match probability gives you a very good idea of the 

          11  rareness of any -- of any -- of any profile.

          12  Q.    So to calculate the actual rarity or frequency of a -- 

          13  of a type in a population you would have to do some further 

          14  or different calculation other than the random match 

          15  probability?

          16  A.    What the random match probability is saying is that for 

          17  just -- if you were at one time to go and pick a random 

          18  person, What is the probability that they would have the 

          19  exact same profile.  That's -- that's what the random match 

          20  probability is really saying.  That gives you a very strong 

          21  estimate also of how rare this particular profile is.  

          22        The exact calculation would be slightly different than 

          23  that when you said, for example, How many people would you 

          24  find if it were one in one thousand.  That doesn't mean that 

          25  you just take one thousand people and there is exactly one 

          26  person, but it's around that number, about.  There is a 

          27  different way of calculating that.

          28  Q.    It's also true that the random match probability does 
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           1  not take into account potential relatedness between 

           2  individuals in the population, correct?

           3  A.    Well, you can -- you can factor that in if you want 

           4  for, you know, subgroups.

           5  Q.    Let me interrupt.  I understand you can factor it in, 

           6  but the random match probability as calculated in your 

           7  typical case does not factor in relatedness, correct?

           8  A.    That's correct.  For example, a brother or something 

           9  like that.

          10  Q.    It assumes -- 

          11  A.    It's -- 

          12  Q.    -- that the person who has been picked and found to 

          13  match is not related to the true perpetrator?

          14  A.    That's correct.

          15  Q.    And when you say it gives you a general idea of how 

          16  many people in a population might approximately have a 

          17  profile, again, you are assuming that no one in that 

          18  population is related to any other person, correct?

          19  A.    And certainly not a close relative.  After all, at some 

          20  level we are all related but -- 

          21  Q.    Okay.  Now, you testified that there had been some 

          22  discussions at SWGDAM meetings about the differences in cold 

          23  hit cases?

          24  A.    Yes.

          25  Q.    Differences with or in cold hit cases?

          26  A.    Yes.

          27  Q.    What prompted those discussions; did somebody bring it 

          28  up, did you bring it up?
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           1  A.    I believe I brought it up at one point.  Um, it may 

           2  have been in relation to the article that we talked about 

           3  earlier from the DNA Advisory Board about what people were 

           4  actually doing in court and that sort of thing.

           5  Q.    Okay.  And this was again after 2000 you said you 

           6  joined the SWGDAM group?

           7  A.    In January of 2000 was when I first attended.

           8  Q.    Okay.  And so what was discussed about the significance 

           9  of a case being a cold hit as opposed to a typical case?

          10  A.    The -- the point of discussion was what do people 

          11  present in the courtroom basically.

          12  Q.    It was not a discussion as to what the concerns were 

          13  behind, um, the recommendations in NRC II?

          14  A.    That, I believe, was part of it.  That was -- that was 

          15  part of it, but it didn't go into all of the equations, for 

          16  example.  

          17  Q.    So what was discussed about the concerns underlying the 

          18  NRC II recommendation?

          19  A.    Well, the -- the -- basically this is a different 

          20  question than the random match probability.  In other words, 

          21  that NRC II is asking a different question.  That was part of 

          22  the discussion.

          23  Q.    Okay.  But was there any discussion about what prompted 

          24  NRC II to even ask this question?

          25  A.    I -- I don't believe so, no.

          26  Q.    Was there any discussion about the fact that if you 

          27  search through a database of many persons you're more likely 

          28  to find a coincidental match than if you just look at one 
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           1  person?

           2  A.    I don't recall.

           3  Q.    So it would be fair to say the conversations at SWGDAM 

           4  were more based on, what are you guys doing, what is 

           5  practically occurring in the community rather than on 

           6  statistical discussions or conceptual discussions?

           7  A.    That's -- that's true.  There was -- it was more at 

           8  that level than getting into the details of calculations and 

           9  the statistics.  That's true.

          10  Q.    Now, I believe you testified on direct that the NRC II 

          11  recommendation modifies the random match probability; is that 

          12  correct?

          13  A.    Yes.

          14  Q.    How does it modify the random match probability?

          15  A.    Well, what it does, it basically multiplies the random 

          16  match probability by the number of people in the database 

          17  that you searched.

          18  Q.    You testified that that recommendation of modifying the 

          19  random match probability is not used customarily in the 

          20  forensic community; is that correct?

          21  A.    It's not used in reporting the strength of a 

          22  evidentiary match to a suspect sample, that's correct.

          23  Q.    And you indicated one reason for that was that the 

          24  purpose of the report is just to give the reader of the 

          25  report an initial concept of essentially how frequent this 

          26  profile might occur?

          27  A.    That's one reason. 

          28  Q.    Yes.  And again, while the random match probability 
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           1  doesn't specifically address that issue it gives a guideline 

           2  as to how rare something might be, correct?

           3  A.    Yes.  It gives an estimate, that's correct.  It gives 

           4  an estimate of the profile frequency.

           5  Q.    So that is one of the reasons the NRC II recommendation 

           6  isn't followed, in your opinion, is because the purpose of 

           7  the report is to just sort of give the initial rarity of the 

           8  profile?

           9  A.    Well, it's to give the -- whoever is going to be a 

          10  consumer of the information in that report -- the information 

          11  as to how rare that particular profile is.

          12  Q.    Okay.  And why do you think it would not also be 

          13  relevant to give them the information on the NRC II 

          14  recommendation?

          15  A.    I -- I don't know that it's -- I would use the word 

          16  irrelevant.  I think if someone wants to ask that particular 

          17  question they can ask that question.

          18  Q.    Okay. 

          19  A.    But again, as I said in my direct testimony, that one 

          20  then is -- is setting up the situation whereby one is saying 

          21  that a particular individual was picked out of a particular 

          22  database.

          23  Q.    Okay.  But is there a reason -- other than concerns of 

          24  inadmissibility of the database fact, is there any concern 

          25  other than that with putting the -- the NRC II recommendation 

          26  answer into the report?

          27  A.    Well, I -- I think, for example, if you look at our 

          28  laboratory reports we do state in our report how many people 
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           1  were searched.  So -- so that information is there.  If 

           2  somebody wants to do that type of calculation it can done.

           3  Q.    Okay.  But the information -- let me state it this 

           4  way:  When you write a report generally words to the effect 

           5  of the chance that a random unrelated person would happen to 

           6  match is one in X, that's the wording in the report, correct?

           7  A.    That's in our confirmation report, yes.

           8  Q.    Why is it not also in your customary report in a 

           9  database cold hit case to state the chances of finding this 

          10  profile in a database of so many thousand persons is X?

          11  A.    We think the more relevant figure -- our opinion is the 

          12  more relevant statistic is the random match probability.

          13  Q.    Now, NRC II thought that the more relevant figure, um, 

          14  was the -- I think we have not introduced you to this term, 

          15  but we refer to it in other parts of the hearing -- database 

          16  match probability, which is NP?

          17        MS. SCHUBERT:  I'm going to object to that as vague.  

          18  Relevant for what purpose?

          19        THE COURT:  Well, I think we should not assume 

          20  anything.  I think we should ask this witness if he agrees 

          21  that NRC II thought that the random -- that the probability 

          22  of finding the sample in a database was the more relevant 

          23  factor.  

          24        You agree that is what NRC II advises?

          25        THE WITNESS:  I do believe it's situation based.  

          26        So, for example, NRC put that calculation out there, 

          27  and I think, for example, that might be the relevant 

          28  calculation to use in terms of a search warrant issue or 
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           1  something like that to get a blood sample to see if the match 

           2  can be confirmed. 

           3  Q.    (By MR. LYNCH)  Did NRC II, when it made its 

           4  recommendation, indicate that it was talking about a search 

           5  warrant situation?

           6  A.    I -- I'm not clear on that.  I don't -- I don't think 

           7  they ever said the jury needs to be told this in so many 

           8  words or that a search warrant situation is the situation at 

           9  hand.  They just, I think, are talking in a rather general 

          10  sense.  It wasn't clear to me that they were speaking about 

          11  trial issues.

          12  Q.    Well, isn't the whole book addressed to how the 

          13  information should be presented to a jury?

          14        MS. SCHUBERT:  Well, I will object to that as vague, 

          15  unless he wants to cite the page where it specifically cites 

          16  that.

          17        MR. LYNCH:  I'm talking about the book in general.  

          18  Q.    (By MY. LYNCH)  The tenor of the book is to establish 

          19  how we are supposed to address these issues in court, namely 

          20  in a criminal trial.   

          21        Isn't that the whole tenor of the NRC II?

          22        THE COURT:  I'll permit that question if you feel you 

          23  have reviewed it sufficiently, if you have such an opinion.

          24        THE WITNESS:  I would say in overall that is the sense 

          25  of the book, yes.  It's how to present that evidence in 

          26  court.

          27  Q.    (By MR. LYNCH)  I'm going to put this on and hopefully 

          28  try to focus this.  This is page 7 of the NRC II.  If you 
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           1  want to verify that just let me know.  

           2        How do we focus this here?

           3        MS. SCHUBERT:  Press focus.

           4  Q.    (By MR. LYNCH)  At the top of page 7 does it say, The 

           5  recommendations on interpreting the results of database 

           6  searches?

           7  A.    Yes.

           8  Q.    Okay.  And it doesn't indicate that's related to

           9  motions to suppress, correct? 

          10  A.    It doesn't say anything specifically about that, no.

          11  Q.    Okay.  And doesn't it say under recommendation 5.1, 

          12  When the suspect is found by a search of DNA databases, the 

          13  random match probability should be multiplied by N, the 

          14  number of persons in the database?

          15  A.    It does say that, yes.

          16  Q.    A reasonable interpretation of that is that the random 

          17  match probability is modified in the case of a database 

          18  search, is it not?

          19  A.    Yes.

          20  Q.    And do you agree that's what NRC II is saying on page 

          21  7?

          22  A.    Yes.  Although, again, they are not being real clear 

          23  about when they are introducing that particular calculation.

          24  Q.    Well, are you telling me you interpret that 

          25  recommendation to apply only to motions to suppress?

          26  A.    No.

          27  Q.    Are you telling me you consider that interpretation to 

          28  apply, um, to criminal trials, jury trials?
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           1  A.    I believe for the question that's being asked, if that 

           2  is the question, then that is the relevant approach.

           3  Q.    That's what NRC II recommends, modify the random match 

           4  probability, correct?

           5  A.    Well, yes, they do say that, but I -- again, I don't -- 

           6  I think there is concern here about this whole issue about 

           7  even saying that you had a database hit in the first place.

           8  Q.    Okay.

           9  A.    And how -- I don't think NRC II gave us clear direction 

          10  on how to bring that fact into the courtroom.

          11  Q.    Okay.  Well, clearly it wants the fact of N, the number 

          12  of persons searched into the courtroom, correct, because it 

          13  recommends multiplying the random match probability by N?

          14        MS. SCHUBERT:  I'm going to object to that, it assumes 

          15  no facts in evidence.

          16        MR. LYNCH:  It is responsive to the witness's 

          17  suggestion.

          18        THE COURT:  Let me catch up with you folks. 

          19        I'll permit the question. 

          20        THE WITNESS:  Could I have that again, please?

          21        MR. LYNCH:  Could I ask you to read it back, please? 

          22      (Whereupon last question was read back as requested.)

          23        THE WITNESS:  Yes.  In that recommendation, yes. 

          24  Q.    (By MR. LYNCH)  So while they are making no discussion 

          25  in NRC II about how to tactfully introduce the fact of a 

          26  database search without maybe prejudicing a defendant, the 

          27  report clearly recommends that the random match probability 

          28  should be modified when there has been a database search, 
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           1  correct?

           2  A.    Well, again, assuming that that's what they mean that's 

           3  what should be told to the jury I would agree with you, but 

           4  I'm not altogether clear on that point.

           5  Q.    Your only reservation is you think this might be 

           6  related to motions to suppress only?

           7  A.    Well, it might be.  It's one thing to propose certain 

           8  rules or guidelines for interpretation and then how they are 

           9  actually used in the legal setting is another issue.  That's 

          10  clearly part of what's going on here.  

          11        If you ask the question, What is the probability that 

          12  you would get this -- find this profile by doing this search 

          13  of this database, etcetera, etcetera, then I think they are 

          14  entirely appropriate.

          15  Q.    Okay.  I'm not asking necessarily about your 

          16  interpretation or your views on it.  

          17        That doesn't say if you ask a certain question here is 

          18  the answer, does it?

          19  A.    No.

          20  Q.    It says, When the suspect is found by search of DNA 

          21  databases the random match probability should be multiplied 

          22  by N, correct?

          23  A.    Yes.

          24  Q.    Okay.  So that's what it tells the reader should 

          25  happen?

          26  A.    Yes.

          27  Q.    Look on page 32 here for the record.  Pointing to the 

          28  phrase, If the only reason that the person becomes a suspect 
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           1  is that his DNA profile turned up in a database, the 

           2  calculations must be modified.  

           3        Do you agree that that part of the NRC II is again 

           4  suggesting that the random match probability is to be 

           5  modified in a cold hit case?

           6  A.    I agree that that's what NRC II is saying, yes.

           7  Q.    Do you disagree with NRC II to the extent that it says 

           8  you should modify the random match probability?

           9  A.    Well, again, I -- I think it depends on the question 

          10  you're asking.

          11  Q.    Well, do you disagree with NRC II when it says, Modify 

          12  the random match probability by multiplying it by N when you 

          13  have a cold hit case?

          14        MS. SCHUBERT:  Object, asked and answered.

          15        MR. LYNCH:  I don't believe he did answer.

          16        THE COURT:  I will permit it. 

          17        THE WITNESS:  I'm agreeing with it for the question of 

          18  what we talked about earlier, but for the different question 

          19  I think there is a different response, yes.

          20  Q.    (By MR. LYNCH)  Okay.  If it's taken that NRC II means 

          21  in the absolute, that there is only one question and only one 

          22  answer and the answer is NP, do you agree or disagree with 

          23  that recommendation?

          24        MS. SCHUBERT:  Object, that assumes no facts in 

          25  evidence.

          26        THE COURT:  I will sustain the objection.

          27        MR. LYNCH:  Your Honor, I'm asking a hypothetical, I 

          28  guess, for his opinion.  
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           1        THE COURT:  Well, I don't think you can -- I don't 

           2  think the form of that question allows for a reasonable 

           3  response.

           4  Q.    (By MR. LYNCH)  I will turn to page 161 -- I believe to 

           5  134.  134.  It indicates there are different ways to take the 

           6  search process into account.  

           7        Um, do you agree with that statement?

           8  A.    Yes.

           9  Q.    Okay.  What are the different ways to, say, take the 

          10  search process into account, very basically?

          11  A.    Do you mean, I guess, in terms of how NRC was phrasing 

          12  that or -- 

          13        THE COURT:  I think it is rather difficult to read him 

          14  one line and see if he agrees with that.

          15        MR. LYNCH:  Okay.

          16        THE COURT:  Assuming he has digested and understands 

          17  the next two paragraphs apparently, and I don't know if he is 

          18  that familiar with the document.

          19        MR. LYNCH:  It is not necessarily to relate to the 

          20  document.  

          21  Q.    (BY MR. LYNCH)  Just in general, sir, do you agree that 

          22  when there has been a database search there are different 

          23  ways interpretationally to take the fact of the search into 

          24  account?

          25  A.    Yes.

          26  Q.    Okay.  And what are those ways?

          27  A.    Well, there are -- there are three basic ways that I 

          28  can think of.  One is the NRC I approach, which was to ignore 
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           1  the matching loci that got the hit and then do additional 

           2  testing.  The second one is the NRC II approach that we 

           3  talked about earlier where we modify using the NP 

           4  calculation.  Then basically the third is to say that the --  

           5  the strength of the random match probability or that the 

           6  random match probability should be reported as it is and not 

           7  modified by the database issue.

           8  Q.    And the third position is the position that, it's your 

           9  testimony, you and the other labs, you're familiar with? 

          10  A.    Well, that's correct.  There are other people that have 

          11  approved of that position too.

          12  Q.    And who would that be?

          13  A.    Well, for example, Dr. Crow.  I just recently read an 

          14  affidavit of his.  He was chairman of NRC II -- 

          15        MR. LYNCH:  I will move to strike on grounds -- 

          16        MS. SCHUBERT:  I will object.

          17        THE COURT:  You asked him a question.

          18        MR. LYNCH:  I didn't know -- know it was going to 

          19  elicit hearsay.  I -- 

          20        THE COURT:  You asked him who had this position.  What 

          21  is he supposed to do, stifle himself?

          22        MR. LYNCH:  I understand that, but after the answer is 

          23  given I can move to strike.

          24        THE COURT:  And I decline to strike it.

          25        MR. LYNCH:  Okay.

          26        THE COURT:  I mean, you open an area and make an 

          27  inquiry, the witness is entitled to respond.

          28  Q.    (By MR. LYNCH)  Um -- 
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           1        MS. SCHUBERT:  And can I ask that he be allowed to 

           2  finish answering the question?  I'm not sure if he was 

           3  finished.

           4        THE COURT:  Let's see if he finished.  

           5        Did you complete your answer, sir?

           6        THE WITNESS:  No, I didn't, your Honor.  

           7        I just wanted to finish that Dr. Crow has offered the 

           8  opinion that it is appropriate to use the random match 

           9  probability in a cold hit case.

          10        MR. LYNCH:  Okay.

          11  Q.    (By MR. LYNCH)  And now you testified, I believe on 

          12  direct, that the -- in your opinion the better figure to 

          13  present to -- to be presented to the trier of fact is the 

          14  random match probability?

          15  A.    Yes.

          16  Q.    Okay.  Were you aware that there is a concern expressed 

          17  throughout NRC I and NRC II that the fact that the subject 

          18  has been identified through a database search actually 

          19  reduces the weight -- the evidential strength of the DNA 

          20  evidence?

          21  A.    Yes.

          22  Q.    Okay.  And so you would agree that the NRC II and NRC I 

          23  were both concerned with the fact that when there has been a 

          24  DNA database search the strength of the evidence is lessened, 

          25  yet the random match probability remains the same?

          26  A.    They -- they -- yes.  That's basically their concern.

          27  Q.    And the way that NRC I addressed that concern was to 

          28  suggest typing additional loci, correct?
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           1  A.    Yes.

           2  Q.    So in that case the original random match probability 

           3  for the original loci were never to be presented to the jury, 

           4  correct?

           5  A.    Yes, amazingly so.

           6  Q.    Okay.  And in the NRC II recommendation they recommend 

           7  multiplying the random match probability by N?

           8        MS. SCHUBERT:  I will object to that as asked and 

           9  answered.

          10        THE COURT:  Hasn't he answered that about three times?

          11        MR. LYNCH:  It is just leading to somewhere.

          12        THE COURT:  Then just keep right on leading, and he 

          13  won't answer that question because he has already answered 

          14  it.

          15        MR. LYNCH:  Okay.

          16  Q.    (By MR. LYNCH)  Isn't it true then that the 

          17  recommendation that you multiply the random match probability 

          18  by N was NRC II's way of accommodating the fact that the -- 

          19  the weight of the evidence is lessened?

          20  A.    Yes.

          21  Q.    Okay.  The District Attorney asked you several times, 

          22  Does the random match probability change when a case is a 

          23  cold hit case, and you said, No, correct?

          24  A.    That's correct.

          25  Q.    The random match probability doesn't change, but when 

          26  you have a cold hit case the weight of the evidence is 

          27  lessened; is that correct?

          28  A.    I think there is some discussion there.  There are some 
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           1  authors who have said that that actually should increase the 

           2  weight of the DNA evidence.

           3  Q.    Okay.  Where do you fall?

           4  A.    Well, I -- I fall -- I'm not a statistician.  As far as 

           5  where I fall, I fall back to the idea there really are two 

           6  different questions, and one of the questions is, What is the 

           7  random match probability.  Then the second one is what we 

           8  talked about as the NP calculation.  Those are two different 

           9  questions, and they are both legitimate issues, legitimate 

          10  questions.

          11  Q.    You just presented two competing and, in fact, opposite 

          12  hypothesis, one which is the NRC II concern that the evidence 

          13  gets less incriminating, is of lesser value when there is a 

          14  database search.  Then the opposing concern offered by other 

          15  persons, that the evidence gets more incriminating, more -- 

          16  gets stronger when a database search has occurred.            

          17        My question is, As to those two theories, both in 

          18  opposition to each other, which theory do you subscribe to 

          19  yourself?

          20        THE COURT:  Well, I don't know, he may not subscribe 

          21  to either one of them.

          22        MR. LYNCH:  Well, he can answer that.  

          23        Sir?

          24        THE WITNESS:  Yes.  I -- I -- I don't -- I'm not a 

          25  statistician.  I don't have a solid opinion of which of those 

          26  two would be the right way to go.  

          27        Although I do, as a forensic scientist, tend to look to 

          28  bodies, such as the DNA Advisory Board, for their 
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           1  recommendation.  That's where it comes down to the two 

           2  different questions, and that it is appropriate to ask that 

           3  question of how likely would you get this particular -- um, 

           4  would you find this profile in the search of this many 

           5  people.

           6  Q.    (By MR. LYNCH)  Does the DNA Advisory Board in either 

           7  of its recommendation report 1 or its recommendation report 2 

           8  indicate that two pieces of information are to be given to 

           9  the jury, both the random match probability and its solution?

          10  A.    I'm sorry, you said the DNA Advisory Board.  Now are we 

          11  talking --

          12  Q.    Let me break it down into two situations. 

          13  A.    Okay.

          14  Q.    Well, we will stick with NRC II.  

          15        In NRC II did the recommendation anywhere state that 

          16  the random match probability unaltered should be presented to 

          17  the jury as well as the modified random match probability in 

          18  cold hit cases?  Did it in any way say that?

          19  A.    No. 

          20  Q.    Your position is that it is the preferable method even 

          21  though NRC II doesn't state that, correct?

          22  A.    Yes.

          23  Q.    Okay.  And where do you come up with this preferable 

          24  method; is that something you came up with on your own or 

          25  from some of your SWGDAM conversations in what other labs 

          26  were doing?

          27  A.    Specifically -- are you saying, Is it preferable to 

          28  give the random match probability for the -- for the estimate 
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           1  of the profile frequency to give the random match 

           2  probability?  Is that what you mean when you said preference?

           3  Q.    No.  

           4        My question is, NRC II recommends only one thing be 

           5  presented to the jury and that's the modified or, um, changed 

           6  random match probability multiplied by N, correct?

           7  A.    Well, I'm a little hung up.  When you said, "Presented 

           8  to the jury", I'm not exactly sure that that's where they 

           9  were coming from on that, but -- 

          10  Q.    Okay. 

          11  A.    -- if you take out, "Presented to the jury", then I 

          12  will agree with you.

          13  Q.    Doesn't NRC II, in giving its guidance on interpreting 

          14  DNA evidence, recommend that one piece of information be 

          15  given to the jury and that is NP?

          16        MS. SCHUBERT:  I'm going to object to that as asked and 

          17  answered.

          18        THE COURT:  Haven't we covered that?  

          19        MR. LYNCH:  Your Honor, I'm setting him up to ask a 

          20  question, and I can't remember where I'm going with it now 

          21  because I keep getting too many objections.

          22        THE COURT:  Come on, both sides object in this 

          23  business.

          24        MR. LYNCH:  I understand.

          25        THE COURT:  Okay.  I think he has already answered that 

          26  question.  I just don't know that it is necessary to get the 

          27  answer three times -- 

          28        MR. LYNCH:  Okay.
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           1        THE COURT:  -- in order to proceed to your next step.

           2  Q.    (By MR. LYNCH)  I guess the question is, You've opined 

           3  that you think it is appropriate to give two pieces of 

           4  information to the jury, correct?

           5  A.    Yes.  I think that's fine.

           6  Q.    And my question is, Did that opinion -- that opinion 

           7  didn't originate in NRC II, correct?  They didn't say, Give 

           8  two pieces of information? 

           9  A.    That's correct.

          10  Q.    Did it originate from yourself or did it originate from 

          11  some other source?

          12  A.    Well, it didn't originate from myself.  It originated 

          13  from the fact that a lot of people have talked about this 

          14  particular issue and have raised the question as to what is 

          15  the appropriate question to ask and there -- to me you can 

          16  ask it in two different ways.  

          17        You can ask, How rare is this profile in the general 

          18  population or you can ask, and it can be presented to the 

          19  jury, What is the probability of finding this particular 

          20  profile -- this profile in a database of this size.

          21  Q.    And my question is, Is this opinion based on any 

          22  particular source or any particular person or any particular 

          23  paper or any particular book or is this just some conclusion 

          24  you came to on your own?

          25  A.    Well, it's based on a lot of discussion with a lot of 

          26  different people; um, people in my laboratory, people in 

          27  outside laboratories, the DNA Advisory Board, NRC II.  

          28  It's -- it's a -- it's looking at a lot of sources.
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           1  Q.    Okay.  You would agree there is a third position that 

           2  suggests that the evidence gets more incriminating when you 

           3  have a database search; is that correct?

           4  A.    There is some statistical literature that indicates 

           5  that, yes.

           6  Q.    Do you remember who the people are who were endorsing 

           7  or supporting that position?

           8  A.    For example, David Balding is one.  Peter Donnelly is 

           9  another.  Dr. Weir would be another I believe.

          10  Q.    Can you think of anymore?

          11  A.    Uh, those are the -- Dr. Dawid or Dawid, I don't know 

          12  how you pronounce his name.  D-a-w-i-d.  I think he is 

          13  another proponent of that.

          14  Q.    You indicated you don't have any particular feeling -- 

          15  A.    Well, I -- 

          16  Q.    -- in regard to that?

          17  A.    I -- 

          18        THE COURT:  I don't understand that question.  

          19        MR. LYNCH:  I asked him earlier if he had an opinion as 

          20  to whether or not he adopted that position or the contrary 

          21  position, and he indicated he was somewhat neutral in that.   

          22        I was trying to find his opinion on --

          23        THE COURT:  Well, I think I posed the question as to 

          24  whether you gave him two alternatives and maybe more 

          25  alternatives.

          26  Q.    (By MR. LYNCH)  Well, what do you think about the 

          27  position articulated by Balding, Donnelly, Weir and their 

          28  supporters?
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           1  A.    Well, I think that both sides in this issue have very 

           2  interesting and very strong opinions.  They can certainly 

           3  statistically argue their arguments.  

           4        Basically they are arguing their positions -- I am not 

           5  a statistician so I'm not really in the best position to say, 

           6  these -- this group of eminent statisticians is right and 

           7  this eminent group statisticians is wrong.  I don't feel 

           8  qualified to make that assessment, but I think it's an 

           9  interesting discussion.

          10  Q.    You are qualified to state that both groups are 

          11  comprised of eminent scholars and statisticians, correct?

          12  A.    Yes.

          13  Q.    And you are qualified to state that in your reading of 

          14  the literature you can see that they are diametrically 

          15  opposed?  

          16  A.    I don't know that that's right to say that.  I mean, 

          17  the bottom line is if they can look at the evidence in a case 

          18  they would both agree that the statistical evidence is 

          19  compelling.  So I don't think of them as being diametrically 

          20  opposed.  They are opposed on this particular point in the 

          21  context of all of the information.

          22  Q.    Okay.  So when it comes to interpreting the statistics 

          23  in a cold hit case statistically, how do you go about that, 

          24  those two groups are opposed to each other, correct?

          25  A.    They are -- there is a difference of opinion, yes.

          26  Q.    And the difference of opinion, their methods of 

          27  calculation, would altar the evidence in opposite directions; 

          28  fair to say?
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           1  A.    Well, again, the bottom line approach is I don't think 

           2  you would find these people are really arguing about the 

           3  significance of the evidence.  They may be arguing the 

           4  quantitation of that, but they are not arguing that one is 

           5  meaningless and one is meaningful.  It's not that sort of 

           6  argument.

           7  Q.    But one group argues that the evidence becomes more 

           8  strong in a cold hit case, and the other argues that it 

           9  becomes less strong in a cold hit case -- 

          10  A.    Yes.

          11  Q.    -- correct?  

          12        So they are opposed in the sense that they -- their 

          13  interpretations go in different directions?

          14  A.    They go in different directions, but the operational 

          15  word is strong.

          16  Q.    I will show you an article by Morton.  

          17        I think you said you had read this one or have not, 

          18  Forensic DNA Endgame?

          19  A.    Is that the Geometrics article?  

          20  Q.    Yeah.  Summer of 1997. 

          21  A.    I -- I have not read that article, no.

          22  Q.    I will ask you to -- this is Exhibit PT-CC.  I will ask 

          23  you to look at page 492, second paragraph there and read that 

          24  through to yourself.

          25        MS. SCHUBERT:  What article is that? 

          26        THE WITNESS:  I'm not sure without reading this entire 

          27  article that I can make a lot of sense of the context of this 

          28  paragraph.
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           1  Q.    (By MR. LYNCH)  I will ask you to read that for a 

           2  little while for the purpose of doing so there is a statement 

           3  in there that states, This controversy may contribute to the 

           4  fact that no forensic laboratory incorporates the value of N 

           5  in their expert testimony or even acknowledges that 

           6  ascertainment through a trawl is an essential part of the DNA 

           7  evidence.  It goes on.  I'm going to ask if you need to read 

           8  more, please do so.  

           9        Do you agree that is one of the reasons why the labs 

          10  are choosing not to present an altered statistic?

          11        THE COURT:  What is one of the reasons? 

          12  Q.    (BY MR. LYNCH)  The controversy -- the controversy 

          13  between Balding and Donnelly -- that is why I asked him if he 

          14  needs to read more, he may -- the controversy between 

          15  Balding, Donnelly and the NRC II report?

          16  A.    Okay.  It is the NRC II that they are speaking of here.

          17  Q.    I believe so.  If you need to verify you should do so.

          18        THE COURT:  I think we will take a 10-minute break at 

          19  this time.

          20        MR. LYNCH:  Okay.

          21        THE COURT:  I will allow the witness to look at that 

          22  article and -- 

          23        MR. LYNCH:  Do we have a J and S too?

          24        THE COURT:  I have a J and S at about 3:30, but I want 

          25  to use as much time as I can on this witness.  I have the 

          26  impossible dream that we might finish him, but I don't know 

          27  if that is possible.  

          28        We will take a 10-minute break.  It's about 18 minutes 
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           1  before 3:00 at this time.  I realize if the Officer and the 

           2  Defendant need to go out ten minutes -- it might take more 

           3  than ten minutes.  Just do the best you can. 

           4                            ---oOo---
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         1                               ---o0o---

         2               (Proceedings resumed after reporter switch

         3                        and an afternoon break.)

         4                               ---o0o---

         5          THE COURT:  All right.  All necessary parties have 

         6    returned. 

         7          Mr. Lynch, you may continue. 

         8    Q     (By MR. LYNCH)  I guess my question was having had a 

         9    chance to read that article, do you agree that's one of the 

        10    reasons maybe that at that labs aren't presenting the NRC-2 

        11    recommendation is because there's some controversy regarding 

        12    the appropriate statistics to be used?

        13    A     That there was some issue raised by whether or not the NP 

        14    should be used, yes.

        15    Q     So you think that -- I'm not sure if you quite answered 

        16    the question.  Do you think that's one of the factors that the 

        17    labs are using to decide not to present NP?

        18    A     It may be.  I don't know that it is.  It may be.

        19    Q     Okay.  

        20          MR. LYNCH:  I have nothing further.  Thank you.

        21          THE COURT:  All right.

        22          MS. SCHUBERT:  Let me ask just a couple questions.  

        23                       REDIRECT EXAMINATION

        24    BY ANNE MARIE SCHUBERT, Deputy District Attorney:

        25    Q     In terms of why the labs are or are not using the NP 

        26    rule, at least in terms of the practice at DOJ, why are you not 

        27    using that in terms of the consumer information that's provided 

        28    through the report?
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         1    A     Well, again, we believe that the random match probability 

         2    is the best evidence to put forward.  But we do, as I said, put 

         3    in a report how many people were searched so that if someone 

         4    wants to do that calculation it can be done.

         5    Q     When assessing the -- well, let me back up.  Would you 

         6    agree that the product rule is well entrenched as a valid 

         7    statistical calculation?

         8    A     Yes.

         9    Q     And that statistical calculation assesses the question of 

        10    is the suspect the true source of the evidence?

        11    A     It does address that question, yes.

        12    Q     Now when -- you mentioned before when Mr. Lynch asked you 

        13    that part of the purpose of the report is to provide the 

        14    consumer with the information -- essentially to estimate the 

        15    rarity of the profile, correct?

        16    A     Yes.

        17    Q     Has that information -- in terms of the consumer 

        18    information would that include the information that you provide 

        19    to a jury?

        20    A     Yes.

        21          THE COURT:  Would that include what?

        22          MS. SCHUBERT:  What you provide to a jury.

        23          THE WITNESS:  Yes.

        24    Q     (By MS. SCHUBERT)  Now -- and he asked you the question 

        25    about related individuals and the product rule.  Is there 

        26    some -- is there a statistical calculation that is utilized if 

        27    there is evidence that a related person may be the responsible 

        28    individual?
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         1    A     Well, there are two basic approaches.  One is to test the 

         2    related individual against the evidence, and then the second is 

         3    that a calculation can be done.  It's what we sometimes call 

         4    the brother calculation, if that's the hypothesis that 

         5    someone's brother is the source and not the defendant.

         6    Q     Okay.  And the brother calculation, is that a statistical 

         7    calculation that's generally accepted in the scientific 

         8    community?

         9    A     Yes.

        10    Q     Now I neglected to mention this, but you kind of -- you 

        11    mentioned that NRC-1 -- what their recommendation was, and you 

        12    said amazingly they recommended this.  You previously said that 

        13    that recommendation is outdated.  Correct?

        14    A     I believe it is, yes.

        15    Q     And with respect to the current state of technology in 

        16    the forensic community, is there any -- are there any markers 

        17    out there, forensic markers, that provide the level of 

        18    discrimination that currently exists in STR analysis?

        19    A     I'm sorry, can you --

        20    Q     Are there any additional forensically validated markers, 

        21    STR markers, that exist that provide the level of 

        22    discrimination that currently exists?

        23    A     In other words, are the kits that we're using currently 

        24    about as good as it gets for what we can do?  Yes.  There are 

        25    some additional advances that are coming along now, for 

        26    example, the identifier kit will add a couple of loci.

        27    Q     Do they provide the power of discrimination that we 

        28    currently have with 13 loci?
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         1    A     They'll increase it slightly with additional couple of 

         2    loci.  But I mean with 13 loci we're looking at average random 

         3    match probabilities on the order of one in trillions.

         4    Q     Okay.  The old types of systems, such as RFLP or DQ alpha 

         5    polymarker, are you aware if any labs are doing -- if it's a 

         6    standard practice to do RFLP anymore?

         7    A     It's very rare that -- I don't know that it's being done 

         8    anywhere in the country at this point.  Maybe one or two labs, 

         9    but it's gone the way of other things.  It's no longer being 

        10    done.

        11    Q     Okay.  Is that partly -- well, let me ask you why that 

        12    is.

        13    A     Well, it's a very time-consuming technology.  And just as 

        14    importantly, it also requires good -- a good amount of high 

        15    quality DNA.  So it doesn't work well with degraded samples, 

        16    doesn't work well with small samples.  It takes a lot of time 

        17    to develop the results.  It was a perfectly good technology.  

        18    It's just been replaced by better technology.

        19    Q     Okay.  Now what about DQ alpha-polymarker?  What has the 

        20    practice of the labs been with respect to are they still 

        21    employing that or are they moving away from that?

        22    A     Some labs are still using that, but that is rapidly 

        23    fading also.

        24    Q     What's the reason for that?

        25    A     Well, there are a couple reasons.  One is I believe the 

        26    kits are not going to be manufactured.  They may even have 

        27    stopped manufacturing the kits.  But also, that particular 

        28    marker, because it had what we call a fairly relatively small 
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         1    number of types, it wasn't good, for example, in a lot of 

         2    mixture situations and that sort of thing.  It didn't give us 

         3    as much information as we can get with the STRs.

         4    Q     So would you agree that DQ alpha-polymarker do not 

         5    provide anywhere near the level of discrimination that STRs do?

         6    A     In the typical case, yes, absolutely.

         7    Q     Now let me show you the exhibit here, Mr. Lynch asked you 

         8    a number of questions about NRC-2 versus the DNA Advisory 

         9    Board.  I'm going to show you defendant's pretrial exhibit V 

        10    and ask you whether or not you agree with this section under 

        11    here under database searches. 

        12          Specifically, "as felon databases develop in all fifty 

        13    states, searches for matches between evidentiary and database 

        14    profiles will become increasingly common.  Two questions arise 

        15    when a match is derived from a database search:  What is the 

        16    rarity of the DNA profile, and what is the probability of 

        17    finding such a DNA profile in the database searched.  These two 

        18    questions address different issues.  That the different 

        19    questions produce different answers should be obvious.  The 

        20    former question addresses the random match probability, which 

        21    is often of particular interest to the fact --"

        22          THE COURT:  You should slow down just a little bit.  

        23    You're reading.

        24          MS. SCHUBERT:  I'm sorry.

        25          THE COURT:  And that is very difficult for the reporter.

        26          MS. SCHUBERT:  Sorry. 

        27    Q     "The former questions addresses the random match 

        28    probability, which is often of particular interest to the fact 
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         1    finder."  Would you agree with that assessment by the DNA 

         2    Advisory Board?

         3    A     Yes.

         4          MR. LYNCH:  Objection.  That's multiple compound, your 

         5    Honor.

         6          THE COURT:  Well, that is a rather compound --

         7          MS. SCHUBERT:  Well, I can break that --

         8          THE COURT:  -- idea. 

         9          MS. SCHUBERT:  I can split it up.  I apologize nor that.

        10    Q     Would you agree with the DNA Advisory Board that the 

        11    random match probability is of particular interest to the fact 

        12    finder?

        13    A     I would agree with that statement.

        14    Q     And that would be the rarity of the DNA profile?

        15    A     Yes.

        16    Q     I'm going to show you here page 203 of the NRC-2 report 

        17    and just ask you whether or not you agree with this.  On page 

        18    203, "to make appropriate use of DNA technology in the 

        19    courtroom, the trier of fact must give the DNA evidence 

        20    appropriate weight."  Do you agree with that?

        21    A     Yes, I think that's true.

        22    Q     Would you agree that the random match probability 

        23    provides the jury with answering the question of is the suspect 

        24    the true source of the evidence profile?

        25    A     It provides a piece of the information that the jury has 

        26    to take into account with all the other things they're 

        27    presented with, yes.

        28    Q     And would you agree that the NRC-2 recommendation would 
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         1    provide the jury with the answer to the question of what's the 

         2    probability of finding another person in the felon databank 

         3    with the same profile?

         4    A     Yes.

         5    Q     Would you also agree under this next section here 

         6    "however, unless the results and meaning of the DNA evidence 

         7    are clear --"

         8          THE COURT:  Slow down a minute.  Show me where "however" 

         9    goes.

        10          MS. SCHUBERT:  However.

        11          THE COURT:  Okay.

        12          MS. SCHUBERT:  Sorry.

        13    Q     "Unless the results and meaning of the DNA evidence are 

        14    clearly communicated, the trier of fact may fail to grasp much 

        15    of the technical merit of DNA profiling."  You would you agree 

        16    with that?

        17    A     I would agree with that.

        18    Q     Now as to the various types of literature that were -- 

        19    Mr. Lynch referred to you, anything that you've read, in any of 

        20    the literature did the authors make it clear as to whether they 

        21    were addressing question number one, the rarity of the profile, 

        22    or question number two, the probability of finding another 

        23    person in the felon database?

        24          THE COURT:  Well, that's -- in any of the literature?  

        25    You mean in any of the articles, in all the things that we've 

        26    talked about?

        27          MS. SCHUBERT:  The articles that Mr. Lynch asked him 

        28    about on cross-examination.
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         1          THE COURT:  Oh, okay.  Well, then you're talking about 

         2    certain specific articles.

         3          MS. SCHUBERT:  Yes.

         4          THE COURT:  Okay. 

         5          THE WITNESS:  So -- I'm sorry, the question is?

         6    Q     (By MS. SCHUBERT)  From the articles that Mr. Lynch cited 

         7    to you, the Balding and Donnelly article, the Biometrics 

         8    articles, article by Mr. Anders, the DNA End Game I think by 

         9    Morton that he asked you to refer to that one quote unquote 

        10    controversy line, was it clear from any of the reading of those 

        11    articles as to what was being addressed, question number one or 

        12    question number two?

        13    A     Well, most of the time they're looking at the overall 

        14    picture.  I'm not sure I can answer that on a -- you know, on 

        15    an overall basis.  It's not always clear, but they are all -- 

        16    for example, they are focusing on this issue of what's the 

        17    value of the DNA evidence in a -- when it's obtained by a DNA 

        18    search versus if it's just a -- what they call a, you know, a 

        19    case where there's not already a suspected developed.  I mean 

        20    they are looking at it overall in that concern.  I don't know 

        21    that I can answer that question.

        22    Q     Okay.  Fair enough.  Now I want to just show you 

        23    exhibit -- you mentioned that you had read the affidavit of 

        24    Dr. Crow; is that correct?

        25    A     Yes.

        26    Q     I'm going to show you People's pretrial 31 and ask you is 

        27    this the declaration that you reviewed from Dr. Crow?

        28          MR. LYNCH:  I have the same objection as I had before to 
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         1    the declarations.

         2          THE COURT:  Well, what do you intend to do with this 

         3    declaration? 

         4          MS. SCHUBERT:  Well, he's used it as well as to support 

         5    his opinion that the random match probability is an appropriate 

         6    and relevant question. 

         7          THE COURT:  Well, I will permit him to refer to it as it 

         8    affects his opinion or may support his opinion. 

         9    Q     (By MS. SCHUBERT)  Is that a fair statement?

        10    A     Yes.

        11    Q     And just for clarification, was Dr. Crow the chair of the 

        12    NRC-2 committee?

        13    A     Yes, he was.

        14    Q     And with respect to this declaration, does it support 

        15    your -- what your opinion is that the random match probability 

        16    is an appropriate statistical calculation in cold hit cases?

        17    A     Yes.

        18    Q     And that specifically the rarity of the DNA profile is 

        19    clearly a relevant question for the trier of fact?

        20    A     Yes.

        21          MS. SCHUBERT:  I think that's all I have.

        22          THE COURT:  All right.  Mr. Lynch.

        23          MR. LYNCH:  Thank you.

        24                           RECROSS-EXAMINATION

        25    BY DAVID LYNCH, Assistant Public Defender, Counsel for the 

        26    Defendant:

        27    Q     Mr. Sims, when did you first read that affidavit about 

        28    Dr. Crow?
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         1    A     This morning.

         2    Q     Okay.  So that wasn't the cause of your opinion, correct?

         3    A     That's correct.

         4    Q     You already had that opinion?

         5    A     Yes.

         6    Q     Have you spoken with Dr. Crow personally?

         7    A     No.

         8    Q     So other than this affidavit you're unaware of his 

         9    opinions?

        10    A     Well, his opinions in general I'm aware of as part of the 

        11    NRC-2 committee.  But specifically on this issue I have -- I 

        12    had heard in talking to another forensic scientist that 

        13    Dr. Crow had accepted this position, or had this position.  But 

        14    I didn't get that directly.  It was a very indirect sort of 

        15    contact.

        16    Q     Now I believe, and correct me if I'm wrong, one of the 

        17    questions the district attorney just asked you was about the 

        18    random match probability addressing the chance of finding 

        19    another person with that profile. 

        20    A     Yes.

        21    Q     Is it fair to say phrasing a question in that way is the 

        22    prosecutor's fallacy?

        23    A     One does have to be careful about how you precisely state 

        24    a question like that, I agree.  In general I agree with that 

        25    concept, though, that this is -- this is overall what we're 

        26    getting to, but I think if I heard the question correctly you 

        27    do have to be careful about exactly how you state it.  I do 

        28    agree with that, that that may have been not quite properly 
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         1    spoken.

         2    Q     Because the random match probability itself does not 

         3    directly tell us the chance of that there's another person 

         4    other than the defendant with the profile, does it?

         5    A     That's -- that's correct.  It doesn't tell us exactly 

         6    that.  Again, the random match probability is the likelihood 

         7    that on a single pick that you would get a person out of the 

         8    population of unrelated individuals who would have the same 

         9    profile.  That's what that really represents.  But in the 

        10    broader context, I think, and how we popularly use the 

        11    expressions, I think that's what we are talking about is the 

        12    likelihood that somebody is the source of the DNA.

        13    Q     Okay.  But you agree that the prosecutor's fallacy is 

        14    accepted as a misleading, improper way of explaining what the 

        15    evidence of a random match probability means?

        16    A     Yes, it can be misleading and shouldn't be stated that 

        17    way.  It should be properly stated, I agree.

        18    Q     Now you were asked a few questions about the focus of 

        19    certain articles.  Referring you back to the question in the 

        20    prosecutor's redirect there, the questions -- the articles that 

        21    I brought up with you is the Stockmarr paper, all the papers 

        22    you've read on this particular issue of cold hits, would it be 

        23    fair to say that they focus on the value or the significance of 

        24    DNA evidence in cold hit cases?

        25    A     Yes, that's an issue in all of them, yes.

        26    Q     And while they may get down into technical details of 

        27    what particular question they're asking or what they're 

        28    specifically stating, some of them come to the conclusion that 
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         1    the DNA evidence is more probative and some of them come to the 

         2    evidence -- the conclusion that the DNA evidence is less 

         3    probative in cold hit cases?

         4    A     That's correct.

         5    Q     Okay.  Now you've testified that RFLP is basically off 

         6    line in almost all labs; is that correct?

         7    A     Yes.

         8    Q     It's not an impossible technique anymore, correct?

         9          THE COURT:  It's not a what?

        10    Q     (By MR. LYNCH)  It's not an impossible technique?

        11    A     I'm not sure --

        12          THE COURT:  What's that mean?

        13    Q     (By MR. LYNCH)  Well, it's not been proved to be 

        14    scientifically unreliable?

        15    A     It's -- it's been shown to be a reliable technique. 

        16    Q     Okay.  So it hasn't been found since its day to be 

        17    unscientific?

        18    A     Well, that's correct.  It's just there are better ways of 

        19    doing things is all it is.

        20    Q     And labs --

        21          THE COURT:  You mean the new system is a better way of 

        22    doing things?

        23          THE WITNESS:  Yes.  Yes, your Honor.

        24          THE COURT:  And as a result the old system is not as 

        25    good?

        26          THE WITNESS:  That's correct.  It's not as efficient, 

        27    that sort of thing.

        28          THE COURT:  Okay.
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         1    Q     (By MR. LYNCH)  A lab could do RFLP testing if they chose 

         2    to?

         3    A     Yes.

         4    Q     And the down side of choosing to do RFLP would be, one, 

         5    it's time-consuming, correct?

         6    A     Yes.

         7    Q     Two, maybe you need more stain source than maybe you 

         8    otherwise need?

         9    A     Yes.

        10    Q     And I forget the third one.

        11    A     The third would be the quality of the DNA has to be high.

        12    Q     Okay.

        13    A     Has to be very good as opposed to PCR, which works well 

        14    even if the DNA sample is somewhat degraded.

        15    Q     So if you have plenty of product and you don't have 

        16    degradation, the only concern then is time and money?

        17    A     That's -- and I'm not sure it's even money.  It's 

        18    probably more time than anything else.  And -- yes, it would 

        19    mainly be time.

        20          THE COURT:  Is RFLP technology as discriminating as the 

        21    other, the more -- the newer one you've referred to?

        22          THE WITNESS:  Yes, it can be, your Honor.  It depends on 

        23    how many different we'll call the loci that you look at.  In 

        24    our lab we are at a point where we're looking at something like 

        25    11 or 12 loci, which is extremely discriminating.  And locus 

        26    for locus, those are probably more discriminating than the STR 

        27    loci.  But it's just how many you do and the fact that with the 

        28    PCR you can do nine or whatever at once; with RFLP you had to 
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         1    do one thing, then the next, then the next, and so on.  About 

         2    one a week.  That's the major difference.

         3          THE COURT:   RFLP can utilize the same number of loci?

         4          THE WITNESS:  Yes, it can use -- I can see your Latin 

         5    training, loci.  

         6          THE COURT:  I've been listening to these people for a few 

         7    weeks.  It's not Latin.

         8          THE WITNESS:  Yes, it can utilize -- it's basically the 

         9    same process, your Honor.  It's just looking the variations in 

        10    the DNA and the same sort of thing, although there's -- there 

        11    are technical differences in what the DNA we're looking at 

        12    looks like.  But it's basically the same idea of these repeats 

        13    and all that, and so it's just that the testing process is 

        14    slower and just not as efficient as the newer PCR technology.

        15          THE COURT:  Okay.

        16    Q     (By MR. LYNCH)  Now you talked about doing 11 or 12 loci, 

        17    would it be fair say if you did about six to eight loci you'd 

        18    still get a rarity?  You'd still get an order of discrimination 

        19    of a similar magnitude as to say nine through 13 STR loci?

        20    A     Something on that order, yes.  And again, with the RFLP 

        21    we were -- there are certain procedures that you incorporate, 

        22    certain conservative measures in the interpretation that keep 

        23    the profile frequency a little bit higher than you might do 

        24    with the STRs.  So...

        25          THE COURT:  Let me see if I understand this.  Using six 

        26    to eight loci you would get as much discrimination as you get 

        27    using up to 13 loci?

        28          THE WITNESS:  You could get on that order, yes, your 
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         1    Honor.  When you -- if you're doing, for example, eight of 

         2    those RFLPs, you're probably looking on the order of trillions, 

         3    something like that, which is very similar to what you're doing 

         4    with the -- with the STRs.

         5          THE COURT:  What about as a layman I would assume each 

         6    time you add a loci or locus to the loci, then you are adding 

         7    another multiple which would increase the discrimination of the 

         8    whole process.

         9          THE WITNESS:  Exactly, your Honor.  That's the product 

        10    rule.  Exactly.

        11          THE COURT:  Okay.  Well, then why isn't 13 at least a 

        12    substantial difference in discrimination, if that's the right 

        13    word, above six to eight?

        14          THE WITNESS:  Well, the RFLP loci were extremely 

        15    discriminating because they had a number of what we call the 

        16    alleles.  So that the bands could occupy more positions than 

        17    most of the STR loci could occupy.

        18          THE COURT:  Okay.  So each of their loci -- their locus, 

        19    each one of was in some respects more discriminating than the 

        20    loci that are now used?

        21          THE WITNESS:  That's correct.  And --

        22          THE COURT:  Okay.

        23          THE WITNESS:  And again, there are variations within 

        24    those loci.  Some are more discriminating than others.

        25          THE COURT:  Okay.

        26          THE WITNESS:  That's the -- you've got it.

        27    Q     (By MR. LYNCH)  Sir, I want to ask similar questions with 

        28    RFLP.  With the DQ alpha and polymarker testing, that testing 
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         1    hasn't been found to be unscientific or unreliable, correct?

         2    A     That's correct.

         3    Q     It's still possible to do DQ alpha and polymarker as far 

         4    as you know?

         5    A     Assuming the kits are still available.  That is -- 

         6    actually that is an argument even with the RFLP is to be able 

         7    to get the reagents to do the test, the probes, for example.  

         8    So assuming those are still available, yes, you can still do 

         9    that.

        10    Q     And it's fair to say there's a Promega kit that offers 

        11    three loci in addition to the Profiler Plus and CoFiler loci, 

        12    correct?  PowerPlex 16 does 16 loci?

        13    A     I believe that's correct.  And I believe there are three 

        14    additional -- that sounds correct, although I -- without 

        15    looking at the catalog I'm not absolutely sure on that.

        16    Q     And hypothetically speaking for the NRC-1 recommendation, 

        17    if the database search were done with the nine Profiler Plus 

        18    loci and the CoFiler loci were done after the search, those 

        19    four loci from CoFiler could be used as independent validation 

        20    under -- or independent confirmation under the NRC-1 

        21    recommendation, correct?

        22    A     If one wanted to use that approach, one could, yes.

        23    Q     So if you were using the NRC-1 method and the search was 

        24    done only on the nine Profiler Plus loci, a subsequent CoFiler 

        25    test could be used in and of itself at least as a starting 

        26    point for confirmatory testing?

        27    A     Yes, you could do that, although you're getting into 

        28    operational difficulties here in terms of if we just did the 
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         1    nine loci, that would not give us the go-ahead then to upload a 

         2    profile into the national DNA database.  So that's why we do 

         3    more than just the nine.

         4    Q     But if the search were done at nine, those that extra 

         5    four loci could be used under the NRC-1 method?

         6    A     Yes.

         7          THE COURT:  But would that extra four loci -- under NRC-1 

         8    you're to abandon and disregard the first group that you made 

         9    your match with, are you not?

        10          THE WITNESS:  Yes, you are.

        11          THE COURT:  Okay.  So are four loci a sufficiently 

        12    discriminating group to give you the kinds -- or substantial 

        13    distinctiveness or rarity figures?

        14          THE WITNESS:  Most of the time you would wouldn't see 

        15    that, your Honor.  You wouldn't see the kind of discrimination 

        16    that you're looking for. 

        17    Q     (By MR. LYNCH)  What kind --

        18          THE COURT:  One in a trillion? 

        19          THE WITNESS:  I doubt something like that.  Probably more 

        20    on the order of one in -- one in a million, something like 

        21    that.  This is just very much off the top of my head. 

        22          THE COURT:  Okay. 

        23    Q     (By MR. LYNCH)  And if you were to combine the 

        24    information from those four loci with say a DQ alpha-polymarker 

        25    test, you could increase the power of those four loci and bring 

        26    that up to say from one in a million to one in a billion or 

        27    more, correct?

        28    A     You may be able to do something like that.  And again, it 
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         1    depends on the relative rarity of the various types.

         2          MR. LYNCH:  Okay.  Thank you.  I have no further 

         3    questions for you, sir.

         4          MS. SCHUBERT:  I just have a few.

         5                      FURTHER REDIRECT EXAMINATION

         6    BY ANNE MARIE SCHUBERT, Deputy District Attorney: 

         7    Q     Mr. Sims, let me ask you a question.  The felon database 

         8    in California,is that based on STR profiling?

         9    A     Yes, it is.

        10    Q     And if we were to assume -- or take Mr. Lynch's 

        11    suggestion and just do RFLP testing, would it be fair to say we 

        12    would have to retest 260,000 people using the RFLP methodology 

        13    to be able to get a cold hit on a DNA case?

        14          MR. LYNCH:  Objection.  That mischaracterizes what I was 

        15    suggesting, your Honor.

        16          THE COURT:  Well, you can straighten that out on further 

        17    examination.

        18          THE WITNESS:  We basically had at one point about 40,000 

        19    in the RFLP database.  So yes, we'd have a lot of work to do to 

        20    go back and catch up and do RFLP on all those individuals.

        21    Q     And to make things clear, if you were to have a felon 

        22    database of RFLP, you could not make a match between an 

        23    evidence profile using STRs to an RFLP test, correct?

        24    A     That's correct.

        25    Q     It's like reading apples and oranges, correct?

        26    A     Yes.

        27    Q     And is it fair to say that every felon database in the 

        28    country uses STR analysis?
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         1    A     Yes, they have all moved to that now.

         2    Q     And RFLP analysis is obsolete?

         3    A     Basically it's obsolete, yes.

         4    Q     And there is no felon database of DQ alpha-polymarker, is 

         5    there?

         6    A     That's correct.  There was never a systematic statewide 

         7    database that I'm aware of with those markers.

         8    Q     And --

         9    A     And certainly not at the national level.

        10    Q     And DOJ does not do DQ alpha-polymarker anymore, does it?

        11    A     That's correct.  We stopped doing it in 2001.

        12    Q     Mr. Lynch asked you well, couldn't we just use the nine 

        13    loci on Profiler Plus for the hit and use the four additional 

        14    markers to provide under NRC-1 recommendation.  That's a 

        15    possibility, correct?

        16    A     Yes.

        17    Q     Wouldn't it also be a logical consequence of that that 

        18    you are not providing the true rarity of the profile to the 

        19    jury?

        20    A     That's my opinion, yes.

        21          MS. SCHUBERT:  That's all I have.

        22          THE COURT:  Mr. Lynch.

        23                      FURTHER RECROSS-EXAMINATION

        24    BY DAVID LYNCH, Assistant Public Defender, Counsel for the 

        25    Defendant:

        26    Q     The NRC-1 recommendation to test the further loci is not 

        27    suggesting that those further loci are then run through a 

        28    database of RFLP or DQ alpha profiles, does it?
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         1    A     No.

         2    Q     It merely recommends that the additional loci be typed 

         3    and the random match probability calculated -- if indeed there 

         4    is a match, the random match probability calculated from those 

         5    loci only, correct?

         6    A     Yes.

         7    Q     Given that you have agreed that the concern with the 

         8    NRC-2 panel was that looking through a large number of persons 

         9    means you're more likely to find a person who coincidentally 

        10    matches, would you agree that once a cold hit has been made 

        11    that future cases committed by the same perpetrator are also to 

        12    be treated with caution because of that same concern?  Do you 

        13    understand that question? 

        14    A     I'm not sure I understand it.

        15    Q     Hypothetically a person has been found to match through a 

        16    database search bringing in the NRC-2's concerns about the 

        17    increased probability of a random match --

        18    A     Okay.

        19    Q     -- now you have future cases that are tested and the 

        20    analyst notices they match with the previous cold hit case.  

        21    Isn't the concern that this is just a random event, that this 

        22    has happened because of the multiple sampling?  Isn't that just 

        23    as great in those future case as it is with the original case?

        24    A     Well, I think -- I think one still has to think about 

        25    that, yes.  One would always be concerned of that particular 

        26    issue, but one would also look at the -- you know, how rare the 

        27    profile is, you know, if we're talking quadrillions or 

        28    something like that I don't think that's a legitimate concern 
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         1    at that point.  But you know, we would look to see -- the 

         2    investigation would look to see geography, availability, where 

         3    the person was, that sort of thing.  Those are all concerns 

         4    that are sometimes beyond what the forensic scientist does.

         5    Q     But as far as the NRC's recommendation that NP be used, 

         6    that would also be applicable to those future cases also, 

         7    again, to address the concern of the multiple search?

         8    A     I don't know that they had addressed that.  I don't 

         9    believe they've addressed that issue as far as the additional 

        10    cases now.  This is going beyond what I know about what NRC-2 

        11    spoke to.

        12    Q     In your opinion as a lab analyst would the question what 

        13    is the chances of finding this person in a database search be 

        14    relevant not only for that initial case but also for those 

        15    subsequent cases?

        16    A     I'd consider that, yes.  It would be a concern, yes.

        17          MR. LYNCH:  Thank you.  I have nothing further.

        18                      FURTHER REDIRECT EXAMINATION

        19    BY ANNE MARIE SCHUBERT, Deputy District Attorney:

        20    Q     But Mr. Sims, on the subsequent cases, if the person just 

        21    happens to -- we happen to just find three other case that he's 

        22    matched to through DNA analysis, there's no impact by the fact 

        23    that the initial hit came out of a cold hit in terms of the 

        24    rarity of the profile, correct?

        25    A     That's right.  I would still report the random match 

        26    probability for those additional cases.

        27          MS. SCHUBERT:  That's fine.  That's all, Judge. 

        28          THE COURT:  Anything further?
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         1          MR. LYNCH:  I'm afraid I have to clarify that last 

         2    question.  

         3                      FURTHER RECROSS-EXAMINATION

         4    BY DAVID LYNCH, Assistant Public Defender, Counsel for the 

         5    Defendant:

         6    Q     Then you're saying that the random match probability in 

         7    your view would still be relevant but also the NRC-2 

         8    recommendation equation would also be relevant, correct?

         9          MS. SCHUBERT:  I'm going to object to that as vague.  As 

        10    to the three subsequent cases?

        11          THE COURT:  Right.  Sustained.

        12          MR. LYNCH:  I'll withdraw the question.  I think we've...

        13          MS. SCHUBERT:  I think that's all we have, Judge.

        14          THE COURT:  All right.  We'll need to unhook your --

        15          MS. SCHUBERT:  We have Dr. Sensabaugh for tomorrow at 

        16    9:00 if that's okay for the Court.

        17          THE COURT:  Okay.

        18          MR. LYNCH:  Just for information, I have Dr. Mueller's 

        19    flight arrives at 9:05.  I will pick him up from the airport 

        20    and get him here on Wednesday, so probably a 9:30 start on 

        21    Wednesday.

        22          THE COURT:  You're going to get him at what time?

        23          MR. LYNCH:  9:05 from Sacramento Metro Airport.

        24          THE COURT:  You think you can be here in the courtroom in 

        25    25 minutes.

        26          MS. SCHUBERT:  Why don't we just set it for 10:00, if 

        27    that's okay. 

        28          MR. LYNCH:  I'd like to try and get him in and out in the 
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         1    two days that I have scheduled, and I don't want to --

         2          THE COURT:  Why don't we show up at 9:30 and just see.  

         3    Maybe the flight gets here early.  Does that ever happen?  I 

         4    don't know. 

         5                               ---o0o---

         6           (Proceedings recessed to Tuesday, January 7, 2003,

         7                       9 a.m., this department.)

         8                               ---o0o---
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