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1. SUBJECT: Folicy Statement on the Issue of Conviction Reooras under Title VIT
of the Tivil Rights Act of 1964, as amende), 42 U.S.C. § 2000e et seq. (19a2).

2. ARMGE: This policy statemenit sets forth the Ccomisaion's revised procedure
for Getermining the existence of a business necessity justifying, for purposes
of Title VII, the exclumion of an individual from aployment on the basis of
a oonwviction recora.

3. EFFECTIVE DATE: February 27, 1587.

4. EXPIRATION DATE: Septamber 15, 1967.
5. ORIGINATOR: Office of Lagal Couneel.

6. DETRICTIONS: Pile behind page 604- 36 of FEOC Compliance Memwal, Volume
11, Sectian €04, Thaories of Discrimination.

7. SURTECT MATTER:

At the Gowrission meeting of Novewber 26, 1$65, the Comission approved o
mexdifiontion of its existing policy with respect o the mamnner in which &
- Dusinesa necessity is established for derwing an fmdjviduol employment
because of a conviction record.  The modificaticon, which 1a set forth below,
d0e3 not  alter the COommission's underlying poglition that ah employer's policy
ar practice of ercluding irmdividuals fram employment on the basis of their
convicrion recnrids has an adverse impact on Blacke 1/ and Hiapanics 2/ in
light of statistica shawimg that thay are convicted at a rate disproportion—
arely greater than their representation in the population. GConsequently, the
Commission has held and onntinues to hold that such a policy or practice is
unlawful under Title VII in the absence of a justifying Dusinese neceasity. 3/

However, che Commiaaion has revised the previous requirements for establishing
buginese receesicy 4/ in the following mannar. Whare a charge involves an

L]
/

1/ 800, @.g.. Comdasion Decision Koo 72-1497, OOH FHOC Decisions (1973) ¥ €132,
and Commisaion Decision Nos. ?74-B9, 7B-10, 768-315, amv 80-10, OCH EFOC  Decisions
(1983) 1Y 6418, €715, 6720, and 6822, respectively.

1/ Ssa Commiseion Decision No. 78-03, OCH BIOC Decizions (1903} ¥ 8714.
3/ sSms, a.9., Commission decisiona cited Supra notes 1-32.

4/ Prior to this wodifteacion, for an employer to establish a business necessity
fustifying excluding an {nAividual fram employment bheacsuse of a conviction recora,
the avidence had to £how that the offense for which the applicant or employee was
convicted wvas job-related. If the offenss wma not jeb-rulated, a lequalificacion
basad &  the canviction alone viclated Title VII. Howsver, svan if the offenss
wers detetmined €O be kb-rslatad. the arployer had to axamine othar relsant
fartors to detetmine whethar the conviction affectad the individual's ability to
perform the job in a manner coneistent with the psafe and efficient oparation of
the arployer's buainess. The factors identified by the Commission to be oonsidered

by an amplower incladed:
[ footnote continsaa]
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Allegation that the Respondent enployer 5/ falled to hire or terminated the
apl t of the Charging Party 28 a result of a conviction policy or
practice that hos an adverse ixpect on the protected class to which the
thaxging Farty belongs, the Respondent must ghow that it oonsidared these
mu‘imwa to determine whether its decision was justified by busipess
necaceity:

1. The mature and gravity of the offense or offenses:

2. The tims that hat passod aince the conviction and/or
axpletion Of the sentence; and

3. ﬂnmhxaofﬂmjmmdmm-y

4/ cont’a

1. The nuwiber of affenses and tha circumstances of each offense for which
the Individal was convicted;

2. The lemgth of time intarvening between the comwiction for the offenge
and the emplogment decision;

3. The individual's enployment higtory: and

4. The individual's effortc at rghabilitation.

Soa, @.g.. Commission Decigion Mo. 78~35, CCH EOC ODecisions ({1983) 9 6720,

™Tus,. under the previcue precedore, buginess necessity was established by means
of a wio-ftep proceas: first, by showing that the cowiction wms job-related;
then. by scparntely demonstrating that tha oconviction would affect the indivi-
dual's ability to safely and efficiantly porform the job upon considerstion of
the four factors emmerated aboua.

53/ Mthough the term “arployer” is used herain, the Comntasion's position oo
thie issue applies to all entitics coverad by Title VII. Bee, e.q9., Commlasion
Daciglon No. 77-23, O EENC Decisions {1983) ¥ 6710 {unian's policy of denying
nnber;hip to peraona with corwiction records unlawfully discriminated against
Blacke).

6/ The Comisaion's revised business necessity analysis follows a deciaion by
the United States Oourt of Appeala for the Pighth Circuit in the Green v. Miasouri
Pacific Railroad cage. Green, 523 F.3d 1290, 10 EpD € 710,314 (8th Cir.
1875), i= the lu_u‘gxiu; Title VII Case on the lasue of conviction recomds. 1n that
onae, the court held that the defendant's abeolite policy of refusing employment
to any person oconvicted of a orime other than a minor traffic offense had an
adverme impact on Black applicants and was not justified by business nacessity.
On & ssccrd appmal in that casa, following ramend, the court upheld the distriot
aurt's injunctive order prohibiting the Asfandant from using an applicant’s
conviction record as an abgolute bar t0o employment but allowing it to consider a
prior criminal record ax s factor in making irdividal hiring decisionc as long
as tha defendant took into aocount “the nature and gravity of the offense or
offenaes, the time that has passed sinoe the oonwiction and/or oompletion of
sentence, and the nature of the job fior which the spplicant has applied.” Green
v. Misawiri Pacific Railroad Company. 349 F.24 1158, 1160, 13 EPD ¢ 11,579 (8th
Oir. 16777
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The Dwmmission contimes to hold that, where therg iz uidence of adverse im-
m.mmuuqulmtbaudmﬂnmﬁctuutmm

hap a convietion record is wnlewful wder Title VII. 8/ The Commission's
Poeition on this issue {a supported by the weight of julicial authority. 9/

Ir should be noted that the modified procedure Anes not affect charges alleg
ing dicparare trentmert on a prohipited bacig in an employer’s uwes of a
convietion recard as a dlsquaiificaticn for enployment. A charga barought
under the disparste treatment theory of discrimination i{s one vhere, for
eaxarple, an amployer allegedly rejects Black applicants who have conviction
recards it does not reject similarly aituated White applicants.

With respact to comviction charges that are affected by thic modification—
that ig, those raiming the issue of adverse impact~-Comniesion doe;uomthnt

* Precedent. for estanlishing business necessity. To the extent that guch prior
eciwionEe are incensistent with the position eet forth hersin, they are
exresily overruled.

Questions concerning the applisation of the Commisgion‘s revised business

bt DeCenylty SLANMATS to the facts of a particular charge should be directed to
the Regioral Attormey for the Comdseion office in which the charga was
£iled.

g é . H
Approved : .

Clarence

Chairman

I/ Bea discussion eupra note 4.
8/ Bee, a.9., Commission Deciaten Mo. 76-35, cry ERXC Decisions (1983) € 6720.
$ £ee Green, 523 P.24 at 1298; Curtar v. ¢+ 452 .24 315, 3 EPD 4 9335
‘(ém‘ﬁ'z.—fm). cmct. danied. «;u.!__m@&‘rs . s 4 EFD ¥ 7818 (1972) (trought undar
42 U0.8.C. §§ 1981 and 1303)7 ant Richardeon v, Motel atlon of America, 332
P. Byp. 519, 4 BFD ¢ 7666 (E.D. 1a. 1T, aff'a mee., 360 F.24 W1, S BID ¢
B101 (5th Qir. 1972). ges aleo Hill v, United Giates Service, 522 F.
Supp. 1283 (5.D.0.Y. 1961)7 Cralg v ?“_——%-m ofihnl_thgzn‘.!wa‘lm. and Welfare,
308 F. Supp. 1055 (W.0. M>. 1981 : Cxose v. United e Postal Earvioa,

F. Supp. 1050 (E.D. Mo. 1979}, Aff'd in relevant R [ , 25 .
31,594 (Bth Cir. 1981). -
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