





SPECIAL SECTION: A PLACE TO CALL HOME

Pine Tree Legal Assistance Leads Way In
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Foreclosure Assistance for Maine Homeowners

By Nan Heald

aine is currently ranked ninth highest in the nation in
M homeownership rates. In early 2006, a Maine non-
profit released a report calling attention to subprime
mortgage lending in the state, particularly in rural areas. Court
records subsequently confirmed the growing number of fore-
closure filings around the state, with single year jumps of 48
to 61 percent in some of the busiest local courts. This trend
shows no signs of abating.
Pine Tree Legal Assistance is a statewide legal aid provider
in Maine which just marked its 40th anniversary in 2007.
Traditionally, foreclosure advocacy at the program was limit-
ed, with the few requests usually going to pro bono attorneys
through the Volunteer Lawyers Project within Pine Tree. This
began to change in 2006, when Pine Tree used a special HUD
grant to increase awareness of predatory lending problems
among low-income Maine homeowners, including an inten-
sive staff training on these issues by the National Consumer
Law Center and the creation of new client education material
on predatory lending, followed by a series of workshops

around the state for social service agencies and groups work-
ing with low-income and elderly homeowners. In 2007, Pine
Tree broadened that effort to address the growing foreclosure
crisis in Maine, partially supported by partnerships with a
community development finance organization and the Maine
Office of Attorney General. A staff attorney began working on
the Foreclosure Project on a full-time basis and staff in other
Pine Tree offices agreed to undertake foreclosure assistance
for local clients in their service areas.

The most immediate impact of this expanded priority was
an increase in direct legal services involving foreclosure
around the state. In 2007, Pine Tree opened 176 cases involv-
ing foreclosure or predatory lending issues, an 80 percent
increase above 2006 levels and a 200 percent increase above
2005 levels. In September, Pine Tree posted a new “foreclo-
sure prevention tool-kit” at www.ptla.org/cliented/housing
/foreclosure/index_html, which is now averaging 1,070 page
views per week and encouraging ongoing client referrals.

Given Pine Tree’s limited staffing, expanding pro bono
capacity was clearly essential to secure foreclosure-related

See PINE TREE on page 30
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Are We Listening To Our Clients?

Strategies To Enhance Client-Centered Representation

By Kellie Krake and fohn F. Volpe

and actual power as part of the public defender

legal team. We propose in this article a holistic
approach to client representation, which includes a collab-
orative teaming among professionals and, most important-
ly, the client. After presenting traditional obstacles to
teaming, we offer concrete suggestions to promote your
practice.

T his article examines the various players, their roles

A day in the life of a public defender:

Along with court appearances, you have two
clients to see in the jail today. You need to
speak to Mr. Jones about a motion you are
filing. You know that he always goes on and
on about health and family issues seemingly
unrelated to the facts of his case. You are
presenting a plea offer to the other client,
Mr. Smith, which needs to be accepted or
rejected by noon tomorrow.

What do you do? Well, that depends on your world
view.

In an attorney-centered world, Mr. Jones would be
constrained to speak to only those facts that the attorney
deems to be relevant to the case. In that same world, Mr.
Smith would be presented with a settlement and asked to
make a time-constrained, yes-or-no decision that could
have long-ranging, potentially life-altering consequences.

But what about Mr. Jones’ view of the world? Perhaps
his family and health problems affect the reasons why he
is in need of legal services? Even if these problems seem
to be unrelated to the specific charges Mr. Jones faces,
isn’t he telling you that he wants you to know about these
issues because they are important to him? And what about
Mr. Smith? Imagine the powerlessness he feels when he
is presented with the yes/no decision without the oppor-
tunity to provide input into the parameters of the settle-
ment.

Although controversial in some circles, the role of
public defender goes beyond the constitutionally mandat-
ed legal representation. Those who cannot afford to pay
for a lawyer often present myriad life issues that directly
or indirectly play a role in their involvement in the crimi-
nal justice system. A holistic practice model that views the
client as a person with life issues rather than a case is most
effective. Public defenders who understand and possess
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the skills necessary to address complex client life issues
are better equipped to provide the highest quality legal
services. Yet, how can we expect lawyers, not trained in
human services, to understand client life issues? Life
issues such as poverty, discrimination and institutional
racism, poor medical care, poor education, limited
employment skills, mental illness, and addiction, are com-
plicated and challenging to overcome.

In order to employ a holistic approach to legal repre-
sentation, one must first consider two questions. What
professionals are needed on the legal team? What is the
role of the client on the legal team?

Professional Teaming

Clearly, the attorney is the center of the legal team.
They are responsible for coordinating the direction of the
case. Let’s call them the conductor. Yet, increasingly other
professionals play important roles on the legal team. You
cannot have a conductor without an orchestra. Social
workers, investigators, paralegals, law and social service
interns, consumer peer advocates and retained experts all
might play a professional role on the legal team. This rep-
resents many personalities with varied professional back-
grounds. So, how do we maximize team performance?
First, we propose some possible obstacles to professionals
teaming.

Possible Obstacles to Teaming
Law School Education

We recently asked a group of public defenders how
many received training in law school on working in col-
laboration with other professionals or on a team. All but
one was silent. Many law schools fail to provide future
lawyers the skills necessary to effectively work with peo-
ple. Basic instruction in the areas of human interactions
and interviewing, effective communication and listening
skills, and working as a team might go a long way toward
promoting better outcomes for our clients. These tools are
not only crucial in forging a cohesive team, but will better
prepare an attorney for their interactions with clients. We
believe this all starts in the law schools that prepare peo-
ple for their practice.
Organizational Philosophy

Many organizations operate from a more traditional
notion that the attorney, and in some ways the client, com-
prise the legal team. Other institutions which employ non-
attorney professionals often establish a culture in which
the attorney is the boss, relegating other staff into a caste
system. Do we really think our clients care who is in
charge on the team? If Mr. Smith is sleeping on the



streets, suffering from an addiction problem and
repeatedly finds himself being re-arrested, does
he need an attorney or a team of competent pro-
fessionals? And do we think he cares who is in
charge? Obviously the attorney handles the legal
case, but the lines may be blurred if we aim to
address Mr. Smith as a person and not a case.
Some might argue legal defense is separate from
human services. We argue the contrary. Some of
the best public defenders are sensitive to a basic
social work tenant: meet the client where they
are. This can only happen with proper training
which necessitates organizational support.
Further, organizations need to rigorously sup-
port a workplace environment of respect while
cultivating a team approach with shared respon-
sibilities.

Professional Codes and Ethical
Responsibilities

There are times when the varying profes-
sional ethical codes might create tension on the
team. The most relevant to many is the respon-
sibility of the social worker as a child abuse
mandated reporter. While social workers are
mandated to report suspected child abuse, they
also have responsibilities to maintain confi-
dences under attorney/client privilege. The same
might be said for social workers in states where
there is a legal duty to act when a client express-
es a plan to harm an identifiable third party vic-
tim. Yet, this should not discourage teaming.
Ethical issues should be addressed on a case by
case basis and decisions made based on the
overarching obligations set forth by the various
laws and ethical standards.

High Workloads

We often hear, “I am too busy. It is quicker
to do it myself.” In a fast moving environment
it might be difficult to create time for team meet-
ings or listen to another’s perspective. Yet, this
frenetic triage approach fails to appreciate the
long term benefits of teaming, which will
address meaningful ways tasks and responsibil-
ities can be shared.

Attorney as the “Boss”

Have you ever gone to a medical doctor and
felt they did not listen to you. They were the
“expert” and you, the patient, should be docile
and simply follow the instructions given? This
trap is the same for attorneys. The client can
suffer when attorneys act as if they are omnis-
cient and fail to truly involve other team mem-
bers and their client in the decision process.
Obviously, there are situations when a client is
not able to comprehend court proceedings or
effectively assist the legal team that necessitate
decisions being made on behalf of the client.
Yet, these situations are rare in the broader scope
of the work.

Obstacles to Client Playing a
Central Role on the Legal
Team

Workload issues

The same goes as noted above in profession-
al teaming. Time is limited, but we must make
efforts to maximize client participation.
Appropriate funding of public defenders seems
the most effective way of reducing caseloads, to
be thereby allowing more time for our clients.
Pay versus publicly financed

Many are familiar with the adage, “You get
what you pay for.” If one pays for a service there
is some degree of power and leverage that may
not be present if they are not paying. What then
are the dynamics of legal representation being
publicly financed? Although it is a reality that
our services must be publicly funded, we cannot
discount how this may flavor the client’s per-
spectives and feelings. Might it also influence
the legal team’s approach to their work?
Cultural competency

We all talk about cultural competency, but
does anyone have it? Who would be so bold (or
grandiose) to say “I am culturally competent.”
Really? About all cultures? Cultures are com-
plex and vast. Yet, that does not mean we should
not address our cultural competency. Being
focused on cultural competency, rather than
achieving cultural competency, is more realistic.
Here are some places to begin: 1) Know your-
self — the good, bad and ugly. Self-awareness
and acknowledging our biases is the place to
start. 2) Speak openly with our clients about dif-
ference and how they are the expert of their
life/culture. 3) Ask them about their culture. 4)
Go out and learn! Expose yourself to difference.
Distrust

Clearly, those being represented by public
defenders have one thing in common: they are
poor. At the foundation of the relationship is
class difference between the “helpers” and those
“needing help,” or legal representation.
Sociology 101 teaches us that differences in
backgrounds (based on many factors) can be an
insurmountable obstacle if not handled with
sensitivity, respect and professionalism. We can
first acknowledge that our clients may be dis-
trustful and for good reason. They are often
mistreated and may be wary of the system.
Guess what? We are part of that system. One
place to start might be to ask clients for the
chance to prove that you are worthy of their
trust. Then let ACTIONS lead the way to a more
trusting relationship.

See CLIENTS on page 22

NLADA Training
Events

Civil Impact V

San Francisco, CA
June 19-21, 2008

Participants will explore
the skills, behaviors, atti-
tudes and tools that can
help them lead the way
toward achieving racial
justice in our communities
and across the country.

Litigation and
Advocacy
Directors

Conference

San Francisco, CA
June 21-24, 2008

The conference is designed
for people who have pri-
mary responsibility for set-
ting the advocacy agenda
and supervising its imple-
mentation for their civil
legal services or civil rights
organization.

NextSteps

Conference

San Francisco, CA
June 22-23, 2008

Don't miss this unique
opportunity for executive
directors and chief defend-
ers to benefit from and
hear from experts in lead-
ership succession and tran-
sition planning.

NLADA 2008
ANNUAL

CONFERENCE

Washington, DC
November 19-22, 2008

NLADA's conference is the
leading national training
event for the civil legal aid,
indigent defense and pub-
lic interest law communi-
ties. The goal is to offer
advocates the latest
knowledge and profession-
al skills to enable them to
meet the legal needs of
low-income people.
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Texas Doubles Number of Public
Defender Offices, Increases State Funding

By Jim Bethke

efore the Fair Defense Act of 2001, Texas had

seven public defender offices serving seven of its

254 counties. Seven years later, there are 15 pub-
lic defender offices serving 128 counties across the state.
See graphic below.

Factors in making the switch to a public defender sys-
tem included increasing pressure to appoint counsel
promptly, more persons qualifying for court appointed
attorneys, concerns about the quality of representation,
lack of attorneys willing to participate in ad hoc assigned
counsel programs and rising costs of indigent defense
services. Another motivator common in all the newly
formed public defender offices was the availability of
state funds from the Task Force on Indigent Defense
through its discretionary grant program.
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The Task Force’s discretionary grant program is
designed to provide incentives to local government to
make systemic changes in the way it provides indigent
defense services. The types of programs identified as pri-
orities by the Task Force are:

Programs that provide direct services to indigent
defendants

Establishment of public defender offices
Establishment of regional public defender offices
Programs that provide mental health defender serv-
ices

Programs that provide juvenile defender services

For a local government to qualify for a discretionary
grant it must abide by specific policy guidelines enumer-
ated by the Task Force. For example, caseload standards
and parity of pay with the local prosecutor’s office are
required. Last year, 10 discretionary grant projects were
awarded and successfully completed. This year, the Task
Force awarded a four-year grant to Bowie County to
establish a public defender’s office serving Bowie and
Red River counties. In addition, Lubbock County applied

for and received a multi-year grant to establish the
state’s  first  Regional

Capital Murder Public

Defender’s Office to

serve an 85-county
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(16 million new dollars) — the largest state
increase since the inception of the Fair
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Defense Act in 2001. The total contribution by the state for
indigent defense will be close to $50 million this biennium.
The Task Force and its staff are grateful to senators Rodney
Ellis and Kel Seliger and to representatives Ismael Flores and
Aaron Peiia for sponsoring legislation to increase state fund-
ing.

So in seven years, the State of Texas has gone from $0 to
$25 million in state funding per year. Though not insignificant,
this increase in state funding is only a fraction of what Texas
counties are spending. In 2001, Texas counties spent about $92
million for indigent defense. In 2007, spending by local gov-
ernment increased to more than $143 million. Total state and
county funding combined was just under $161 million last
year.

Because of the funding disparities between state and local
government, the Task Force is mindful of local control and has
to not only improve the quality of indigent defense services
through its programs and policies, but also contain costs. In
addition to its discretionary program discussed above, the Task
Force has implemented a research strategy employing the
principles of evidence-based practices to meet these dual
objectives. To this end, the Task Force has collaborated and
partnered with the National Legal Aid & Defender Association
(NLADA), the Spangenberg Group, the American Bar
Association, the State Bar of Texas, Texas universities and oth-
ers to study and publish findings on various aspects of the
Texas indigent defense system.

A few examples of this initiative include a study entitled
“The Costs and Benefits of an Indigent Defense Verification
Study and Supplement” (2007), which provides practical
information for local officials wanting to implement an eftec-
tive indigence screening and verification system. The study
also includes information on setting appropriate standards for
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indigence, sample screening practices
from local jurisdictions and information '
on accessing tools to verify financial
information. Another publication, prepared and published in
collaboration with Texas A&M University’s Public Policy
Research Institute, input from David Carroll (NLADA), Bob
Spangenberg and other experts, is the study “Evaluating the
Impact of Integrated Electronic Systems in Criminal Case
Filings: Closing the Paper Trap” (July 2006). This study doc-
uments and compares three systems for processing misde-
meanor defendants from arrest to case disposition and trans-
lates these findings into replicable “best practices” to improve
defendant outcomes and better manage jail overcrowding.
Finally, The Spangenberg Group has provided valuable infor-
mation in its evaluations of the newly formed Bexar and
Hidalgo Public Defender Offices and earlier study of the
Wichita Public Defender Office. A complete listing of all Task
Force studies and publications 1is available at
http://www.courts.state.tx.us/tfid/Resources.asp.

Although much has been accomplished in Texas during the
past seven years, there are still plenty of opportunities for
improvement. Looking ahead, the full Task Force will hold
another strategic planning session in April 2008 to provide
policy guidance to staff on emerging challenges relating to its
funding programs, evidence-based research strategies, and
monitoring responsibilities. Particular attention will be paid to
how best to provide incentives for continued advancements at
the local level and what strategies need to be in place to effec-
tively measure the work that is being done. #

Jim Bethke is director of the Texas Task Force on Indigent
Defense.

LIB - Continued from page 5

toward setting and upholding a standard of excellence in the
defense of capital cases. The award was presented to Cessie by
her long-time friend and former student, NASAMS
Chairperson Lori James-Townes.

Alfonzo is a nationally recognized expert in forensic social
work, domestic violence and organizational development in
the area of cultural competence and valuing diversity. As
founder and president of Alfonso Associates, for the past 20
years, Alfonzo has provided social work and psychosocial
assessments to the clients of civil and criminal attorneys
throughout the United States and internationally. As a mitiga-
tion specialist, she and her associates have conducted more
than 700 mitigation investigations. She is bilingual (Spanish
speaking) and tricultural (Afro/Puerto Rican/Cuban), and has
trained attorneys and professionals to appreciate and integrate
into their practices and organizations the ethnic diversity and
cultural aspects of their clients' lives. Alfonzo was a mitiga-
tion specialist long before that title was coined, and she has
mentored an entire generation of capital defense team mem-
bers. NLADA is proud to have honored her with this year’s
Life in the Balance Achievement Award.

More than 20 capital defense teams took advantage of the
Case Consultations offering to discuss their real case issues
and problems privately with expert faculty. Death penalty

team members joined together at the NASAMS meeting with
a brown-bag lunch where they learned about the NASAMS
work agenda and how they can participate in the section.
Sunday night provided a relaxed networking reception for all,
with fabulous food and drinks at the Westin Peachtree Plaza.
And Monday night participants were treated to a reception
sponsored by the Southern Center for Human Rights, held at
A, the hippest bar in Atlanta.

With the help of our co-sponsors, the Southern Center for
Human Rights, the Federal Death Penalty and Capital
Resource Counsel Projects of the Administrative Office of the
U.S. Courts Defender Services Division and the National
Association of Sentencing Advocates & Mitigation
Specialists, NLADA presented its 20th year of training and
support to those who struggle daily to defend against the impo-
sition of the death penalty in the United States. We will con-
tinue to provide a nationally-recognized panel of extraordinary
experts in every aspect of capital defense for so long as our
government seeks to take the life of your clients. Life in the
Balance will be held next year on March 7-10, 2009 at the JW
Marriott in New Orleans, Louisiana, so mark your calendars
now to join us there! #*

Phyllis Mann is with the Law Office of Phyllis E. Mann.
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“The refusal of jurors to
enforce the law in a
particular case because
their consciences cannot
abide a quilty verdict is a
central feature of our
(riminal justice system
and is a component and
incident of the Sixth
Amendment right to trial

by jury.”
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“Must find the defendant guilty”

Jury Instructions Violate Sixth Amendment

By B. Michael Dann

during several of my 20 years on Arizona’s

trial bench. I routinely instructed juries
regarding the reasonable doubt standard and
that the jurors “must” convict the defendant if
they were satisfied that the prosecution had car-
ried its burden. The operative language of the
pattern instruction read something like this:

I presided over jury trials of felony cases

If, based on your consideration of
the evidence, in light of the law that
applies, you are satisfied that the
defendant’s guilt has been proven
beyond a reasonable doubt, then you
must find him/her guilty.

As time passed, 1 became increasingly
uncomfortable reading this instruction to juries.
Telling them they “must” convict when all the
elements of the crime had been established
beyond a reasonable doubt seemed too strong
and provocative a direction from the judge. But
I never could articulate, to myself or to others,
the legal reasons for my discomfort. Now, hav-
ing reflected on the question from a greater dis-
tance, I feel I can.

My survey of the states’ and federal circuits’
corresponding jury instruction language reveals
that 24, or almost 40 percent, of state courts and
federal circuits use the command “must” or its
equivalent (“shall” or “duty”) to direct juries to
verdicts of guilty when all of the elements of
the alleged crime have been proven. Another 7,
or 13 percent, use the milder admonition
“should” to steer the jury’s decision to guilt.

In this article I will attempt to explain why
this kind of mandatory instruction invades the
jury’s constitutional prerogative to return a ver-
dict against the weight of the evidence and the
law. Indeed, the power of the American jury to
return a verdict based on mercy or leniency, or
to check abusive prosecutions, is “one of the
peaceful barricades of freedom.”! The refusal of
jurors to enforce the law in a particular case
because their consciences cannot abide a guilty
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verdict is a central feature of our criminal jus-
tice system and is a component and incident of
the Sixth Amendment right to trial by jury. Such
judicial commands invade the province of the
jury and violate the constitutional guarantee of
an “impartial jury.”

Jury nullification

I also consider the arguments for and against
telling jurors of this limited form of constitu-
tionally sanctioned nullification? prerogative
and suggest an instruction informing them of
their power and giving them needed guidance
for the wise and rare exercise of it.

Nullification, or what is often confused with
nullification takes a number of forms. Two
types of power associated with juries in the
rather distant past are (1) the power to pass on
all legal questions, including the interpretation
and application of law; and (2) resolving consti-
tutional issues. Some still advocate for this
form of jury power, contending that juries
should be told they can accept or reject the
judge’s instructions on the law. I do not believe
jurors should have such broad powers or rights.

The remaining type of nullification assumes
that the judge, not the jury, resolves all legal
questions at trial, and that the jury applies the
court’s legal instructions to the facts. However,
the final step of reaching a verdict in the light of
the law and the facts is the sole province of the
jury. Its deliberate decision to acquit for reasons
of conscience, despite the judge’s instructions,
is the only form of nullification that is the sub-
ject of current, serious legal debate and of this
article.

The power to acquit

Others have ably recounted the history of
jury nullification and I will not repeat it here.
Examples of the narrow form of nullification on
which 1 will focus, both by English and
American juries, dot our legal, political, and
social landscapes. Some are celebrated —
acquittals of political dissidents, those accused

See JURY on page 24
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Dispensing with Deception, Curing with Care

A Response to Judge

By Shari Seidman Diamond

“in the teeth of both law and facts,”! has stimulated both

enthusiastic praise? and harsh condemnation.3 Although
there is no clear account or tabulation of how often juries nul-
lify, the effect when a jury nullifies is unambiguous: it ends the
case. A court, even if convinced that the jury ignored or misin-
terpreted the facts or the law, cannot reverse an acquittal. It is
indisputable that, whether nullification promises justice
beyond the law or merely represents lawlessness, juries pos-
sess significant power in their ability to nullify.

The controversies about nullification then lie not in the
question of whether juries actually have this power, but in
whether they have the right to nullify and whether they should
be informed about their power to nullify. Courts uniformly
reject requests to instruct juries about their nullification
power.# Some legal scholars take a more benign view of nulli-
fication,’ but the academic community as well—with some
notable exceptions—generally resists such explicit instruc-
tion.6 Against this background, is Judge Dann tilting at wind-
mills to advocate that judges should inform jurors about their
undisputed power, recognizing nullification as a right?

Courts sometimes suggest discomfort with the directions
they give to jurors about the jury’s obligation to follow the law.
Thus, courts have occasionally rejected explicit instructions
that seem to deny that juries have any discretion.” Nonetheless,
despite that discomfort, courts consistently balk at explicitly
describing that discretion.® Some scholars have argued in favor
of instructing the jury on nullification,® but Dann has recently
added his distinctive voice in favor of straight talk on nullifi-
cation to jurors. And Dann is no Don Quixote.!? He has shown
in other areas that courts will significantly change the way they
handle jurors and jury trials when they are led by someone
who provides the thoughtful leadership he supplied in
Arizona.!! His article on nullification is appropriately viewed
as an opening shot in what is likely to be a serious and focused
attack. Grounding his argument in both constitutional and eth-
ical terms, he forcefully argues that judges not only are consti-
tutionally permitted to tell jurors about their nullification
power, but also that judges ethically should tell jurors that they
are entitled to acquit on grounds of conscience.!2

The thrust of my alternative perspective here is both ethi-
cal and empirical. One aspect of this ethical perspective shares
Dann’s vision: we should not lie to jurors, as we regularly do
now, about what they must do. I also put myself in the camp
of those who celebrate occasional instances of jury nullifica-

J ury nullification, defined as occurring when a jury acquits

Dann on Nullification

tion as a crucial safety valve in the criminal justice system.!3
Other ethical concerns, however, are introduced by Dann’s
proposal to instruct explicitly on nullification. We have an eth-
ical obligation to consider proposed changes in light of the
unintended costs they may produce. Based on an analysis of
the empirical evidence on nullification, I am not sanguine
about embarking on a path of dramatic reform grounded on
what we currently know about the potential effects of instruc-
tions on nullification. To anticipate the potential costs of
explicitly informing jurors about their nullification role, I ana-
lyze the empirical evidence we currently have and what we
still need to know in order to justify a radical change in our
treatment of jury nullification. I also suggest an alternative:
that permitting defense attorneys to argue nullification, rather
than charging judges with instructing the jury on the topic, can
accomplish much of what Dann advocates without entangling
the judiciary in an awkward and potentially harmful role.
Before turning to the potential results of a nullification
instruction, it is important to have a clear picture of the ideal-
ized version of nullification that is under discussion here. With
characteristic care, Dann is aiming at a specific and limited
form of nullification. It occurs when the jury follows the
judge’s instructions in applying the law until their final deci-
sion: after determining that all of the elements of the crime
have been proved beyond a reasonable doubt, the jury
nonetheless decides to acquit on the basis of conscience.!4
Under this formulation, nullification would never increase the
likelihood of a conviction. Nor would it give the jury a license
to decide what the law should be. It would only produce an
acquittal in exceptional cases in which the jury finds the appli-
cation of the law to the particular offender/offense to be unjust.
It is this standard against which we should evaluate whether a
carefully crafted instruction can achieve the desired result.!s

Lying to jurors

We often try to prevent jurors from obtaining information
they would like to have (for example, does the non-testifying
criminal defendant have a criminal record? Does the defendant
in a civil case have insurance?). The rules of evidence are
designed to control what jurors learn in an attempt to channel
and control the decisions they reach. Instructions about the law
are similar constraints, although scholars have often com-
plained that instructions fail to inform jurors fully and clearly
about the law they are expected to apply.!6

These complaints are quite different from an objection that
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may be raised when an instruction explicitly tells
jurors a lie. Yet lying clearly occurs when a judge says:
“If you are satisfied that the defendant’s guilt has been
proven beyond a reasonable doubt, then you must find
the defendant guilty” (emphasis added). This last step,
as Dann accurately observes, is a lie because in the
American legal system a jury can acquit at this point
and that decision cannot be overturned by any court.!”
As an ethical matter, such a blatant lie delivered to the
citizens who serve as jurors by the state’s official rep-
resentative in the courtroom seems unconscionable.!8
The difficult question that remains is: what should courts say
in light of the effects that these various alternative formula-
tions are likely to have?

(CORNERSTONE

Alternatives to the lie

The simplest approach would be merely to omit the lie.
Simply excising the lie, however, would leave the instruction
incomplete. The jury instruction must connect the jury’s deter-
mination of the defendant’s guilt to the verdict if the jury is to
be informed how to reach its verdict. Of course, the jury may
simply equate a finding of guilt with a guilty verdict, but that
also would leave no room under any circumstances for nullifi-
cation. Alternatively, the instruction could accurately substi-
tute: “Before returning a verdict of guilty, all of you must
agree that the guilt of the defendant for the crime charged has
been proven beyond a reasonable doubt.” Such an instruc-
tion— outlining the necessary, but not sufficient, ground for a
conviction—avoids an explicit effort to block the door to nul-
lification with deceit. But it is admittedly minimalist, and
Dann believes that we should go further in instructing juries on
nullification.!?

Indeed, some empirical evidence suggests that more dras-
tic steps are required if the intent is to share usefull informa-
tion about nullification with the jury. In a classic nullification
study by Irwin Horowitz, jury eligible respondents heard evi-
dence in one of three criminal cases (a standard robbery-mur-
der, a drunk driving case involving vehicular homicide, and a
euthanasia case in which a sympathetic nurse was tried for the
mercy killing of a terminally ill cancer patient). The jurors
were instructed one of three ways. They either received no
instruction on nullification, heard an instruction concerning
nullification that informed the jurors that they could reject the
judge’s instruction to reach a just verdict (Moderate
Nullification Instruction),20 or heard a nullification instruction
that explicitly told jurors that they had the authority not to
apply the law and that nothing would bar them from acquitting
if they felt the law would produce an unjust result (Radical
Nullification Instruction).2!

The Moderate Nullification Instruction had no effect on
juror or jury verdicts in any of the three cases. In contrast, the
more radical instruction significantly reduced guilty verdicts
in the euthanasia case. Moreover, a content analysis of the
deliberations indicated that the juries in the moderate instruc-
tion condition, unlike those who received the radical instruc-
tion, seemed hardly aware of the nullification possibility.
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Thus, Horowitz’s results suggest that in order to increase juror
awareness of their power to nullify, instructions must contain
a strong and explicit message. Indeed, a strong message is
what Dann advocates.

A potent instruction

If we grant that an acquittal in a mercy killing may be a jus-
tifiable use of jury nullification, the lower rate of conviction by
jurors in that case in Horowitz’s study demonstrates a poten-
tial benefit of the potent nullification instruction. A cost of the
instruction would arise if it induced increased acquittals more
generally, in less morally defensible situations. Horowitz
showed, however, that jurors who received the radical nullifi-
cation instruction in a case involving the killing of a grocery
store owner during a robbery were just as likely to convict the
defendant as those who received no instruction on nullifica-
tion. These results suggest that an instruction on nullification
would be unlikely to open the floodgates and produce a mass
of unwarranted acquittals.22

Another cost emerged, however. The third case in
Horowitz’s study involved a vehicular homicide resulting
from drunk driving. The defendant hit and killed a pedestrian
walking along the shoulder of the road on a freeway exit. It
was 1 a.m. and there was some fog. Jurors who received the
radical nullification instruction were more likely to convict
than those who did not receive the instruction. Recall that the
instruction explicitly told the jurors that “nothing would bar
them from acquitting the defendant if they felt that the law, as
applied to the fact situation before them, would produce an
inequitable or unjust result.” The instruction said nothing that
would justify harsher treatment for a defendant whom the
jurors found to be particularly morally reprehensible. Why
then were the jurors harsher on the drunk driving defendant
when they received the radical nullification instruction? One
likely explanation is that the nullification instruction implicit-
ly released the jurors from the yoke of legal obligation that
ordinarily ties their decisions closely to the legal requirements
outlined in the other jury instructions.

Courts regularly use jury instructions in an attempt to con-
trol and direct jury behavior, but they have generally used a
minimalist approach that appears to prefer obscurity to clarity.
Why have the courts been so hesitant to say what they mean?
One explanation is that typical jury instructions are the prod-
ucts of compromises between adversarial constituencies: both
prosecutors and defense attorneys as well as judges sit on the
committees that write the pattern jury instruction in most
states—a useful way to ensure balance, but not a recipe for
clear and unambiguous communication. Another more benign
explanation may be a recognition that the jury’s good judg-
ment is often a reasonable alternative to an instruction that
must necessarily lack nuance or invite unjustified reactions,
like the increased conviction rate that Horowitz’s research sug-
gests might be the product of a nullification instruction. Before
advocating an instruction on nullification, it makes sense to
evaluate whether it is likely to confuse or otherwise cause mis-
chief.



Dann’s instruction

In his attempt to provide clear guidance on nullification,
Dann suggests a detailed jury instruction.2? The suggestion is
somewhat different from those tested by Horowitz, so it is pos-
sible that the Dann instruction would produce a different pat-
tern of results. The Dann instruction appeals to the jurors to do
justice with a reference to conscience and an indirect reference
to community (i.e., “as representatives of the public”) after the
jury has considered the evidence and the law. While the refer-
ences to justice and conscience, and an explicit reference to
community were present in the radical instruction that
Horowitz and his colleagues tested, Horowitz’s jurors were not
told that they should first consider the evidence and the law. In
addition, Dann’s instruction includes an admonition to exer-
cise caution in acquitting if guilt has been proven. Horowitz
did not include an explicit appeal to restraint. How would
these differences affect juror reactions? We cannot tell without
testing them.

Moreover, an additional ethical problem lurks in the
instruction systems that Horowitz tested, as well as in the pro-
posed instruction approach recommended by Dann. Both
appeal to conscience and community. The concerns that arise
here stem from the less benign aspects contained in such
appeals. Consider as an example a defendant who is on trial
for the murder of a physician at an abortion clinic. The evi-
dence strongly supports a conviction. For jurors who believe
that abortion is tantamount to murder, would an instruction
that authorizes them to acquit based on conscience make them
more likely to acquit the defendant? Should we encourage that
form of nullification? Note that the juror might believe in
advance that she is willing to convict based on the evidence,
that she rejects murder as an appropriate form of activism, and
that she will follow the law, so that she could justifiably sur-
vive any challenge for cause during jury selection.
Nonetheless, in response to a nullification instruction that
appeals to her conscience and legitimates an acquittal, she
would presumably be authorized—even invited—under the
law to acquit the otherwise guilty defendant.

The proposed nullification instructions also invite the
jurors to use public opinion as a reference point in deciding
whether to nullify. The radical instruction used by Horowitz
refers to the “feelings of the community.” Dann’s instruction is
less explicit, but calls on jurors to arrive at a conscientious
determination of justice in their role as representatives of the
public. If we consider again our hypothetical juror deciding
whether to nullify by acquitting the defendant on trial for mur-
der of the abortion clinic doctor, the reference to the juror-as-
representative-of-the-public may further validate nullification
if the juror considers the public, or at least the right thinking
public, to be composed of like-minded members.

Even if the larger community is in fact generally opposed
to nullification as an appropriate response in this situation, a
juror in this scenario may succumb to the false consensus
effect— the tendency for people to overestimate the extent to
which others share their opinions.24 Ordinarily the other mem-
bers of the jury should eliminate or at least reduce that effect
if they do not share the juror’s position because the views of
the other jurors are more available during deliberations than

those of any non-jurors, but the proposed G:: NATIONAL
instructions provide a counterweight to ' LEGALAID&

. . EFENDER
that dynamic. The linkage between “con- ASSOCIATION
scientious determination of justice” and
duty “as representatives of the public” invites a group refer-
ence to those outside the jury. The false consensus effect does
not occur when people are asked about members of groups
other than their own.25 Thus, nullification references to com-
munity and the public may encourage the juror to search for
support from the community at large outside the jury room,
giving less weight to the reactions of his fellow jurors.

How often would such a circumstance arise? Would the
occasional occurrence be rare enough to be overshadowed by
the benefits associated with encouraging the more celebratory
instances of nullification? We simply don’t know.

Impact on consistency

Nullification instructions pose another significant question
in making their appeal to conscience. Do they invite unwar-
ranted variation in jury decision making? A similar question
arose in Sandoval v. California (1994) when the U.S. Supreme
Court considered a set of disputed instructions about the defi-
nition of “beyond a reasonable doubt.”2¢ The definition equat-
ed lack of “reasonable doubt” with “moral certainty.”
Sandoval argued, among other things, that jurors might be
“morally certain” that a defendant is guilty even when the gov-
ernment has not proved the defendant’s guilt beyond a reason-
able doubt. The Court found that any error stemming from the
phrase “moral certainty” was corrected by other language in
the instructions, but acknowledged that the “moral certainty”
language was not optimal. We lack evidence on how people
actually understand and apply the phrase, but the appeal to
moral certainty, like an appeal to conscience, appears to
encourage the use of a person’s individual moral standards.
The important difference is that the nullification appeal to con-
science logically should encourage only acquittal, 2’ while
moral certainty as a definition for lack of reasonable doubt can
stimulate unwarranted convictions as well as acquittals. Both,
however, may invite inconsistency, that is, treating similar
cases differently depending on the particular consciences or
moral preferences of the jurors deciding the case.

Should inconsistency trouble us? A common image of an
ideal legal system would treat all similarly situated defendants
the same. Thus, any system that encourages or even permits
instances of nullification allows that power to undermine the
desirable consistency of that ideal legal system. It is important,
however, to distinguish among various types of inconsistency.
Some inconsistency will arise in any human decision-making
process. Jurors differ in the way they judge credibility and
evaluate evidence, based on their backgrounds and life experi-
ences. So do judges. When the variations are substantial, how-
ever, the legal decisions appear arbitrary and that inconsisten-
cy can undermine the sense of order and equal treatment that
contributes to the legitimacy of the law. At this point, it
appears unlikely that nullification, even authorized with a jury
instruction, would affect most garden-variety criminal offens-
es.28

See DECEPTION on page 20
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A second type of disparity can arise if decisions
are influenced by legally impermissible characteris-
tics, such as the race of the defendant. That system-
atic inconsistency, or bias, is the kind of discrimina-
tion that the legal system attempts to discourage. If,
for example, a nullification instruction increased
acquittals for sympathetic white defendants, but had
little or no effect on the acquittals of minority defen-
dants, it would encourage impermissible discrimina-
tion.

We have some limited evidence that such sys-
tematic bias in nullification rates is unlikely from a series of
four studies by Keith Niedermeier, Irwin Horowitz, and
Norbert Kerr.2% In the first three experiments, they studied the
effects of a defendant’s ethnicity, gender, and professional sta-
tus (hospital medical director versus resident) on the willing-
ness of mock jurors to acquit a sympathetic physician who was
technically guilty of the crime of transfusing a patient with
blood unscreened for the HIV virus under extenuating circum-
stances.

They varied whether the jurors were or were not instructed
on nullification and found, as expected, that the extra-legal
characteristics of the defendant affected verdicts and the nulli-
fication instruction reduced the overall rate of convictions.
Importantly, however, the extra-legal characteristics in all but
one instance did not influence the effect of the nullification
instruction.30 Moreover, in their fourth study, involving an
ordinary case of assault in a bar, they found that a nullification
instruction did not affect verdicts either overall or as a function
of the defendant’s ethnicity. These results provide some sup-
port for predictions that nullification instructions would not
promote inconsistency in the form of discrimination, but none
of these studies examined race, the most common and
arguably the most pernicious form of discrimination.

(CORNERSTONE

An alternative

If we agree that some occasions ought to invite jury nulli-
fication to temper the hard edges of the law, Dann’s suggested
jury instruction offers an appealing way to make it easier for
jurors to use their power to nullify. His proposal should stim-
ulate research that addresses the remaining questions that
should inform any change. First, how often and under what
circumstances does nullification occur, and how often and
under what circumstances should it occur? Second, how can
we best produce optimal exercise of the nullification power?
As my review of the limited empirical literature on nullifica-
tion indicates, we have only begun to address the relevant
empirical questions.

What I want to suggest here is that if we have concerns
about overuse of nullification and about the danger of
increased convictions for unsympathetic defendants when
judges signal to jurors that they can base their verdicts on con-
science to achieve justice, there is an alternative to judicial
instructions. The alternative would be to modify judicial
instructions in the minimalist way so that courts do not explic-
itly mislead jurors, and then to permit defense attorneys to
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make nullification arguments to the jury. In most courts, nulli-
fication arguments are not currently permitted. By permitting
defense attorneys to argue for nullification, judges would not
undermine their legitimacy by deceiving jurors, and would
avoid explicitly encouraging nullification.

We have some evidence for what the effect of this
approach would be. In a follow-up study to his earlier work on
nullification instructions, Horowitz tested the impact of
defense attorney arguments for nullification in the presence or
absence of a court instruction sanctioning nullification.3! The
nullification arguments of the defense attorney did increase the
tendency of the juries to nullify in the two cases involving a
sympathetic defendant, but defense attorney arguments had a
more modest effect than did a judicial instruction on nullifica-
tion. The second advantage of permitting attorney-generated
nullification arguments is that they would be tailored to the cir-
cumstances of the particular case. If we were to adopt Dann’s
position that jurors should be told about a right to nullify, the
nullification instruction he has proposed would be given as a
matter of course in all criminal trials. If, instead, only defense
attorneys (and not prosecutors) were given the opportunity to
address the subject of nullification, they would be able to
decide whether the case for the defense made a nullification
plea advantageous, and to argue for nullification only when it
appeared likely to assist rather than harm their client. That
option is crucial. In Horowitz’s third case, the unsympathetic
defendant fared worse when the issue of nullification was
raised, whether it was raised by the court or by his defense
attorney.32 In light of the fact that the accused generally is per-
mitted to decide whether or not to have a jury trial, perhaps it
is appropriate that the accused retain control over whether the
jury will be primed to go beyond the evidence and the law.

In 1990, Stephen Herzberg filmed the deliberations of an
actual deliberating jury in the case of Wisconsin v. Leroy
Reed 33 The case had been selected for filming because the
facts indicated it might be a good candidate for nullification.
The mentally deficient defendant was on trial for illegally pos-
sessing a weapon. The evidence clearly indicated that he pos-
sessed a gun in direct violation of the terms of his parole, but
there were clear extenuating circumstances that troubled all of
the jurors. The judge permitted the defense attorney to make
an argument in favor of nullification. After a vigorous and con-
tested deliberation that included discussion about nullification
and the jury’s role, the jury acquitted. The last juror who
agreed to acquit did so with the greatest difficulty. It seems
likely that a nullification instruction would have made it easi-
er for him to agree to an acquittal in the case. Yet the struggle
to arrive at the verdict appeared to satisfy even this juror. The
jury as a whole, assisted by the defense attorney’s argument,
balanced respect for rule application and attention to the
virtues of mercy. As a result, it provided an impressive exam-
ple of the cautious application of nullification.

Conclusions

If, as Dann argues, we currently violate the Constitution
through judicial efforts to prevent verdicts of conscience, some



change in current jury instructions is legally required. Even in
the absence of constitutional mandate, Dann persuasively
argues that some alteration is warranted to avoid judicial
deception. What remains unclear at this point is how to achieve
an optimal pattern of jury nullification.

As the analysis here reveals, explicit jury instructions may
in some cases legitimize undesirable juror responses and we do
not know how often such occasions arise under current condi-
tions and how much more frequently they would arise if, as
Dann recommends, jurors were instructed on nullification. We
also know that juries occasionally nullify in the absence of
explicit permission from the court and even when the court
explicitly discourages nullification. Yet we have no estimate of
how often nullification actually occurs and only a beginning
sense of the conditions under which it is most likely to occur.

Before adopting a strategy of encouraging courts to explic-
itly invite nullification, it is worth learning more about the like-
ly impact of such a dramatic change across a range of cases. In
addition, we ought to consider the potential benefits and costs
of a nullification instruction in comparison with less radical
adjustments, such as permitting defense attorneys to argue for
nullification. Finally, it is important in our assessments of what
may assist jurors that we recognize the benefits that may be
achieved by simply removing obstacles and depending on the
common sense of jurors who are not actively discouraged from
doing justice. 7
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Engagement skills and client capacities

Lawyers are trained to think logically and often
ask closed-ended questions that seek facts. This
might be effective in getting information, but it
sometimes fails to allow clients the opportunity to
express themselves and join into a conversation.
This can limit the amount of information shared.
Also, a closed-ended questioning approach can at
times be employed disastrously with people who
have limited cognitive abilities or mental health
issues. Lawyers often miss much about the clients.
Training and sensitivity for client capacities is nec-
essary. Role-playing is an effective training tool to improve
worker-client interactions.

Boundaries

In our commitment to clients we can sometimes lose sight
of the relationship boundaries. We have professional and eth-
ical boundaries in our client relationships that must be respect-
ed. To blur these boundaries can be unproductive and harmful
to our clients, the practitioner, and the organization. Poor
boundaries, specifically over-involvement, can deny one client
in order to give to another. It can also lead to staff burnout. We
need a balanced approach to all clients and cases.

Access to clients

Geographical issues and rigid access policies regarding
client visitation in city jails can present obstacles to effective-
ly communicating with clients. In New York City, getting to
the city jails is quite a journey. Even interviewing facilities in
the courthouses are sub-par and often prevent confidential
communication with our clients.

Do we like our client?

We do not choose our clients and may have strong feelings
about our clients; not always positive. There are clients we do
not like speaking with, being around and/or do not respect
what they stand for. Yet, we are in a professional relationship
and must remain professional in our treatment of the client and
the work put into the case. Our feelings about clients are nor-
mal, but we must acknowledge them, discuss such issues with
our supervisors and find ways to ensure the needs of the client
and case remain our primary focus.

There are many obstacles to having a cohesive legal team
and a client-centered practice. We offer two models which
may help you to promote improved teaming and a client-cen-
tered practice.

The Legal Aid Society in New York City

Founded in 1876, The Legal Aid Society of New York is
the nation’s oldest and largest provider of legal services for
more than 295,000 cases annually on behalf of poor individu-
als and families. The Society is committed to treating each
and every client with dignity and respect. They are people not
cases. The Society has a broad range of professionals working
on behalf of those we represent. Some guiding principles
which promote professional teaming and client-centered rep-
resentation include:
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I. Organizational commitment to holistic representation
It starts from the top. Management play a vital role in
fostering a culture that allows all staff to feel they have
a seat at the table. This is not just lip service to the idea
of teaming, but rather a commitment to such through
organizations’ policies, practices, resource allocation,
hiring, discipline and rewards.

I1. Inter-disciplinary collaboration exercises
Team participation in structured exercises about roles
and responsibilities, expectations, communication
styles, work styles, managing differing professional and
ethical responsibilities can foster individual awareness
of team dynamics, highlight the strengths and chal-
lenges in teaming and provide people the skills to be a
productive team member.

II1. Cross-disciplinary training
Lawyers are required to complete CLE credits every
year, but how much of this focuses on the human serv-
ice work they are doing as a public defender? The Legal
Aid Society strives to provide training and skils build-
ing exercises which better prepare legal staff for their
work. Cultural competency, effective interviewing,
understanding disabilities and addiction, and immigra-
tion issues are some of the important topics covered in
training. Likewise, all other professional staff need, at
minimum, a basic understanding of the law and the
court system for effective advocacy.

IV. Regular inter-disciplinary case reviews
A fish bowl approach to reviewing cases just does not
work. Lawyers cannot only review cases with other
lawyers. Social workers should not be reviewing cases
only with other social workers, and so on. Seems pret-
ty simple. Get everyone in a room and review the case
from a holistic perspective. There is a person behind
that case, bring that person to life in your case review.

V. Offsite retreats
There is no better way to promote better understanding
and cooperation between people than developing a pos-
itive relationship. Relationships are central to your sur-
vival and prosperity. Organizations can foster improved
staff relationships through off-site retreats. Cost need
not be an issue. A park, some food and a sunny day pro-
vide the perfect backdrop for an off-site retreat. Some
may say they are too busy or it is too touch-feely, but
ask yourself: who do I call when I am in a pinch?
Probably someone you know and trust.

VI. Clients on the legal team
Who is better equipped to work with our clients than
their peers? There are many ways peers can better
relate, inform, motivate and support clients than anyone
on the legal team. They may be an invaluable role
model or mentor to our clients. Using peers on the legal
team might also begin to break down the class division
between the team and client.

VII. Partnerships with the community
A public defender office is more than legal services.



We must build alliances with community groups, reli-
gious institutions, treatment providers, criminal justice
partners and governmental agencies to solidify our rela-
tionship with those we serve and strengthen the fabric
of the community.

VIII. Client satisfaction surveys, client focus groups and
client advisory boards
Feedback is essential in instructing future practice. Too
often we rely on the feedback of our funder(s), board of
directors, management and staff. Yet, none of these
entities can truly speak to the service we provide to our
client. It is imperative that the client voice help shape
practice. Surveys, focus groups and client advisory
boards are one way to empower those we represent and
improve our overall practice.

Wisconsin Public Defender’s Office

The Wisconsin State Public Defender’s Office (WSPD)
utilizes a four prong approach to facilitate client-centered rep-
resentation: Hiring; Evaluation; Training; Feedback.

Hiring

The philosophy behind the hiring model at WSPD is advo-
cacy skills are but one component of an attorney’s skill set. A
four-step hiring process accentuates client focus as a character-
istic of WSPD attorneys. At the first step, a training and edu-
cation questionnaire provides an applicant the ability to high-
light criminal justice experience as well as allow the WSPD to
determine if the applicant has experience in other areas that
affect the lives of our clients. During the second and third
steps, interviewers solicit information from an applicant on
multiple dimensions that make up the type of attorney WSPD
wishes to employ: client focus, interpersonal skills, honesty
and integrity, case analysis, storytelling and writing ability. Of
these dimensions, client focus receives high emphasis. The
final stage of the interview is a meeting with the Wisconsin
State Public Defender, Nick Chiarkas, and the executive staff.
During this meeting, Nick and staff emphasize the philosophy
of client-centered representation.

Performance Evaluation

WSPD created a performance evaluation instrument
designed to incorporate client focus into day-to-day perform-
ance. In total, the instrument measures 19 performance stan-
dards, including the following client-centered aspects: prompt
interview of the client; development and maintenance of the
client’s trust and confidence, appropriate role in decision-mak-
ing, ongoing consultation and communication with the client.
The attorney’s supervisor reviews an attorney’s self-evalua-
tion, reviews client files, caseload statistics and solicits feed-
back from others in the office and criminal justice system.

The failure to meet any minimum performance standard
requires the attorney to include that standard in goal setting
and planning for the upcoming year.

Training: People In Crisis

WSPD sponsors a “People In Crisis” program designed to
provide a visceral experience of how people, families and indi-
viduals respond to the competing demands of the day-to-day
experience of living in poverty. The Missouri Association for
Community Action developed this program: WSPD modified
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i1shed, a circumstance in which few in the
court system have to live every day. In addition to staff,
WSPD included other organizations and criminal justice part-
ners in the training program: probation/parole officers; mem-
bers of the judiciary and their staff; law enforcement; social
workers; other persons who provide services to our clients.
The training program utilizes role-playing to place each indi-
vidual into life circumstances not unlike our clients’ day-to-
day existence. Each 15-minute block of time brings a new
week and the competing interests of life: Do I pay the water
bill or feed the children? Do I miss work because the car is bro-
ken or do I take the money offered by my 13 year old who real-
ly cannot account for its origin? How am I supposed to get to
the social service offices to get my check if I do not have trans-
portation money to get there?

Comparisons between pre- and post-training evaluations
reveal a greater understanding of the financial pressures faced
by low-income families in meeting basic needs; the difficult
choices people with limited resources need to make each
month when stretching a limited income; the difficulties in
improving one’s situation and becoming self-sufficient on a
limited budget; the emotional stresses and frustrations created
by having limited resources and the positive and negative
impact of assistance organizations on people with limited
resources. The goal is to sensitize others to the circumstances
of our clients in order to facilitate compassion and empathy as
well as increase the level of cultural competency in the local
criminal justice system.

Client Feedback

In 2002, WSPD began soliciting feedback from clients on
various issues, including questions about attorney-client and
WSPD office-client interaction. The client satisfaction survey
developed by the WSPD asks questions designed to measure
the success of client-centered representation efforts. Examples
of these questions are as follows: my lawyer treated me with
courtesy and respect; the office staff at WSPD treated me with
courtesy and respect; my lawyer listened to me; [ feel my
lawyer was concerned about what happened; my lawyer spent
enough time with me; I felt my lawyer was working for me.
This survey does not identify any particular attorney but gath-
ers feedback for the agency as a whole to assess the efforts on
a state-wide basis.

Conclusion

The goal of this article was to introduce you to strategies
used by two legal service providers to enhance professional
teaming and client-centered representation.

These ideas represent the start of a very important conver-
sation. We applaud your current efforts and hope that this
information can provide some additional resources for you. #*

Kellie Krake is legal counsel for the Wisconsin Public
Defender Office.

John F. Volpe is director of the Enhanced Defense-MICA
Project at the Legal Aid Society in New York City.
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of aiding slaves in violation of fugitive slave laws,
Prohibition-era liquor law violators, and peaceful war
protestors. Other examples are embarrassments and are
widely condemned—the frequent refusals of all-white
Southern juries to convict whites who murdered or
assaulted African-Americans and civil rights workers
being the cases most often mentioned.

The constitutional status of the criminal jury’s “deci-
sive negative™ has not been squarely recognized by the
United States Supreme Court. Indeed, some of the
Court’s references to this discretionary power of the jury
have been less than endearing. For example, the jury’s
disregard of the evidence and law in order to acquit has
been called “lawless” Strickland v. Washington (1984)),
“an assumption of a power which the jury has no right to
exercise” (Dunn v. United States (1932)) resulting in
“unreasonable”(Jackson v. Virginia (1979)) verdicts
returned for “impermissible reasons” (Harris v. Rivera
(1981)).

On the other hand, the Court has repeatedly charac-
terized the jury’s ability to return a verdict against the
weight of the evidence a central feature of our criminal
justice system and an essential bulwark against over-
reaching, tyrannical, or otherwise errant government
officials, including prosecutors and judges.* One of the
most complete explications of this role of the jury is
found in Duncan, in which the Court held that the Sixth
Amendment right to jury trial is applicable to the states
through the Due Process Clause of the Fourteenth
Amendment. After noting that the jury trial right “is
more than an instrument of justice and more than one
wheel of the constitution: it is the lamp that shows that
freedom lives,” the Duncan majority observed that the
Framers clearly intended the jury as a defense against
arbitrary law enforcement:

Providing an accused with the right to be
tried by a jury of his peers gave him an ines-
timable safeguard against the corrupt or
overzealous prosecutor and against the com-
pliant, biased, or eccentric judge. If the
defendant preferred the common-sense judg-
ment of a jury to the more tutored but perhaps
less sympathetic reaction of the single judge,
he was to have it. Beyond this, the jury trial
provisions...reflect a fundamental decision
about the exercise of official power—a reluc-
tance to entrust plenary powers over the life
and liberty of the citizen to one judge or to a
group of judges. Fear of unchecked power, so
typical of our State and Federal Governments
in other respects, found expression in the
criminal law in this insistence upon commu-
nity participation in the determination of guilt
or innocence.
Duncan alluded to, but did not explicitly address, the
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legal status of the jury’s prerogative to return a verdict of
not guilty against the weight of the evidence and the
court’s instructions.’ It is fair to say that the Court did
not find it necessary to be so explicit, for if judges could
compel verdicts of guilty, then the jury no longer would
serve as the intended safeguard.

The Court has also emphasized the importance of
juror conscience, as representative of community con-
science, to the jury’s ability to play its role as a check on
the abuse of the criminal sanction.¢ Prohibiting “discre-
tionary act[s] of jury nullification,” the Court has stated,
“...would be totally alien to our notions of criminal jus-
tice” (Gregg v. Georgia (1976)).

Moreover, constitutional history does not limit the
jury to the “mechanical and deadening” act of fact-find-
ing.”? The Supreme Court’s 1895 decision in Sparf v.
United States, which is most often cited in support of
this limited view of the jury’s role, cannot be read so
broadly. Sparf put an end to the supposed power of juries
to decide questions of law by declaring that the source of
the law in federal criminal trials is the trial judge, and
that the jury is bound to follow the law. More recently,
the Supreme Court made it clear that Sparf does not
negate the separate responsibility of the jury to decide
upon its verdict after applying the law in the judge’s
instructions to the facts found.8 Students of the role of
the modern criminal jury in the democratic process also
agree that the Court’s century-plus-old decision in Sparf
does not bear on the constitutional right of the jury to
reject the received law and vote its conscience.?

“After all, it is one thing to tell the jury what
the applicable law is; it is quite another for
the judge to require the jury to apply the
law.”10

Coercive instructions

I return to where I started: instructing juries that they
must convict upon finding the requisite proof of legal
guilt. Current efforts to constrain decisions of con-
science assume various forms, but they all have this
much in common: they seek to impose the government’s
will (as spoken by the judge) on the jurors in an uncon-
stitutional manner and prohibit the jury’s free exercise of
its prerogative to check the government’s use of the
powerful criminal sanction in particular cases.

As previously noted, a substantial number of state
and federal trial judges use the strongest term “must,” or
its equivalent, when instructing the jury on its duty to
convict if all the jurors agree that the law’s definition of
the crime has been met by proof beyond a reasonable
doubt (see Table 1). This direction frequently is found at
the conclusion of the reasonable doubt instruction. The
usual instruction is along the lines of the model suggest-
ed for use by the Federal Judicial Center:



“If, based on your consideration of the evidence,
you are firmly convinced that the defendant is
guilty of the crime charged, you must find him
guilty.” (Emphasis added)

Admittedly, almost all of the appellate opinions found
dealing with use of the word “must’ in this context have
rejected arguments that it unduly constrains jurors’ discre-
tion.!! Trial judges’ frequent use of similar mandatory lan-
guage to steer the jury toward a guilty verdict — e.g., “shall
find the defendant guilty,” “duty to convict” — and to elim-
inate or confine juror discretion regarding the verdict has
likewise been upheld.!2 The use of “should” to describe the
jury’s duty to find guilt has also been approved on the theo-
ry that it lacks the compulsion of “must” (E.g., Watts v.
United States (D.C.App. 1976)).

From a purely logical point of view, it is difficult to
square these instructions with the constitutional role man-
dated for juries. They deprive defendants of an impartial
jury, one free of judicial pressure to return a particular ver-
dict. What of the jury’s ability to check the overreaching
government official? “Put simply, the right to be tried by a
jury of one’s peers finally exacted from the king would be
meaningless if the king’s judges could call the turn” (United
States v. Spock (1st Cir. 1969)).

Similar attempts to steer or influence jury verdicts in
favor of guilt have consistently been condemned on Sixth
Amendment grounds. For example, the jury control meas-
ures available to the judge in civil cases — motions for sum-
mary judgment, directed verdicts of guilty, grants of new tri-
als following a defense verdict, judgments of guilty notwith-
standing the verdict, and appeals from a defense verdict—
are not available in criminal cases for constitutional reasons
(United States v. Martin Linen Supply Co. (1997); Standefer
v. United States (1980)). Partial directed verdicts of guilty,
on just one of several elements of the offense (United States
v. Gaudin (1995), even where the defendant stipulates to the
underlying facts (United States v. Muse (4th Cir. 1996)), also
are prohibited. The reason? Such rulings invade the
province of the jury.!3 The same must be said about the use
of special verdicts or interrogatories that require the jury to
answer factual questions before or after a general verdict is
reached.!4

The struggle to reconcile

Appellate courts, including the United States Supreme
Court, have clearly struggled in their efforts to reconcile
trial judges’ attempts to steer juries toward guilty verdicts
with the guarantee of an impartial jury. In Horning v.
District of Columbia (1920) the Court was confronted with
a case where the trial judge told the jury that since all the
evidence pointed to legal guilt, the only lawful verdict was
one of guilt. Justice Holmes disposed of the defendant’s
objection in short shrift, noting that when the evidence is all
one way “the function of the jury, if they do their duty, is lit-
tle more than formal.” The jurors, he said, “were allowed the
technical right, if it can be called so, to decide against the
law and the facts—and that is all there was left for them

after the defendant and his witnesses i" Lgﬁ%g‘&

took the stand.” Justice Brandeis, writ- AREFCESF]%IL
ing for three dissenters, concluded that T
the trial judge “usurped the province of the jury.”

What the judge is forbidden to do directly, he
may not do by indirection.... [H]e may not com-
mand or coerce. He does coerce when without
convincing the judgment he overcomes the will
by the weight of his authority.

Lower courts were left to struggle with Horning until
1995, when the Supreme Court effectively repudiated its
1920 decision, calling it an “unfortunate anomaly” in the
Court’s jurisprudence on the right to trial by jury (United
States v. Gaudin,(1995))

Undeterred by Horning, a federal appeals court, in
United States v. Hayward (D.C. Cir. 1969), expressly held
that a “must-find-the-defendant guilty” instruction violated
the Sixth Amendment jury trial guarantee:

While the judge in this case did not direct a ver-
dict of guilty in form, that is the substantive
effect of the instruction given. The rule against
directed verdicts of guilt includes perforce situa-
tions in which the judge’s instructions fall short
of directing a guilty verdict but which neverthe-
less have the effect of doing so by eliminating
other relevant considerations.

Although the “anomalous” decision in Horning does not
loom large in the Supreme Court’s consideration of the
Sixth Amendment arguments raised here, its opinions in an
analogous area of jury decision making, sentencing in death
penalty cases, could pose a problem. In Blystone v.
Pennsylvania (1990) and Kansas v. Marsh (2006), majori-
ties upheld the constitutionality of state death penalty
statutes and jury instructions that read, in part:

[T]he verdict must be a sentence of death if the
jury unanimously finds at least one aggravating
circumstance... and no mitigating circumstance
or if the jury unanimously finds one or more
aggravating circumstances which outweigh any
mitigating circumstances. (Italics added.)

The majorities concluded that the mandatory language
did not offend the Court’s death penalty jurisprudence and
properly “channeled” jury discretion and avoided “arbitrary
and capricious capital sentencing.” The majority relied
heavily on the Court’s earlier decision upholding a Texas
statute requiring the judge to impose the death penalty if the
jury answered a series of questions in a certain fashion
(Jurek v. Texas (1976)).

The four dissenters in Blystone and Marsh claimed that
the instructions deprive the juries of needed discretion and
the ability to determine for themselves the penalty in the
particular case.

See JURY on page 26
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These death penalty jury-sentencing decisions can
be distinguished:

(1)These are not Sixth Amendment right to impar-
tial jury cases. None of the Court’s opinions mention
the jury provisions, just the Eighth Amendment limita-
tions on imposition of the death penalty. For all one can
tell, no right to jury claim was raised or briefed;

(2) No reference to Blystone has been found in the
extensive Supreme Court and lower court decisions and
in the literature on the jury’s role under the Sixth
Amendment, the subject of jury “nullification” general-

ly, or regarding the ability of the jury to find contrary to
the law and according to conscience;

(3) Blystone and Marsh are sentencing cases, not
guilt-determination cases; and

(4) Death and death penalty cases are “different.”

Legal commentators

Many students of the modern jury agree that the
jury’s prerogative to acquit despite the evidence and the
law is an important component of the criminal defen-
dant’s Sixth Amendment right to trial by jury. I will
highlight three recent defenses of this critical function.

Political scientist Jeffrey Abramson traces the histo-
ry of the jury’s power to defy judges’ coercive instruc-
tions and describes the important political role jurors
play (or at least should play) in the uniquely American
democratic process. He writes that the fact-law distinc-
tion that judges have constructed to describe the roles of
jurors and judges has weakened the jury as an institu-
tion, producing “deadening” and “mechanical” descrip-
tions of the jury that defy history and the Constitution.!3
Emphasizing the role of individual and collective con-
sciences in judging guilt, Abramson concludes:

To permit juries to show mercy by not
enforcing the law in a given case is hardly to
destroy the fabric of a society under law.
Indeed, putting pressure on jurors to convict
against their conscience would seem to
threaten the integrity of the law far more seri-
ously. Our current system, in which we tell
jurors they must apply the law in every case
no matter how unjust the results seem to
them, opens the chasm between law and pop-
ular beliefs that the jury system exists to pre-
vent.

Rejection of jurors’ power to acquit solely as a mat-
ter of conscience causes Abramson to wonder whether it
is not “a rejection of the idea of the jury altogether.”
Nancy Marder, a law professor who has written exten-
sively about juries, offers two different conceptions of
the modern jury in her recent article on jury nullifica-
tion.!6 Her first model is the “traditional jury,” the view
most compelling to judges and attorneys, where jurors
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are restricted to finding the facts and applying the law.
The broader role, the “process view,” envisions a jury
that does more than find facts and apply the law; it also
plays a political role. The process role includes inter-
preting facts and law and engaging in a dialogue with
political actors “through which it informs them when
they have overstepped their bounds, and it does this
through nullification. Under this view, when the jury
nullifies, it provides feedback to the other branches,
rather than usurping their functions.”

To ask [the juror] to vote contrary to his con-
science would make jury duty into a more
burdensome task that it already is. Also, to
ask citizens to serve as jurors because they
introduce a community sense into the deci-
sionmaking, and then to say that they are to
act ‘like a computer’ and simply follow the
law and not bring their own notions of justice
to the process, is to undercut one of the rea-
sons for calling upon ordinary citizens rather
than professional judges to make these deci-
sions.

According to Marder, “the conventional view offers
a parsimonious view of the jury;” the process view is
one “that is consistent with how the jury works in prac-
tice.”

A widely known and respected federal trial judge’s
views are represented in the third piece selected for spe-
cial mention.!” Senior Judge Jack B. Weinstein, of the
Eastern District of New York, is a recognized authority
on federal procedure and evidence. Judge Weinstein
states his premise at the outset of his article:

Nullification is but one legitimate result in an
appropriate constitutional process safeguard-
ed by judges and the judicial system. When
juries refuse to convict on the basis of what
they think are unjust law, they are performing
their duty as jurors. Once judges and court-
house personnel have set the stage and
parameters for fair decision-making, the
result is not nullification but vindication of
the process.

His views are buttressed by his faith in both jurors
and the group decision-making process in which they
participate:

Juries are charged not with the task of blind-
ly and mechanically applying the law, but of
doing justice in light of the law, the evidence
presented at trial, and their own knowledge
of society and the world. To decide that some
outcomes are just and some are not is not



possible without drawing upon personal views.
Given the procedural safeguards and require-
ments of group decision-making, we can remain
confident that, first, instances of nullification will
continue to be rare, and second, if twelve individ-
uals decide to ‘nullify,” they will have a good rea-
son for so doing.

He adds that jurors are able to make the nuanced kind of
moral judgments that legislators, who enact laws of general
applicability, cannot. He concludes by characterizing nulli-
fication as “one of the peaceful barricades of freedom.”

Ethical issues

No thoughtful observer of the American jury can deny
that jurors have the raw power to acquit despite judicial
instructions to the contrary. How, then, can one justify
judges consistently telling jurors the contrary, that they have
no legal choice but to convict when the proof is evident?
From the founding of the Nation to the current day, the
instruction and the judicial rationalizations behind it have
variously been described as “absurd, dishonest, deceptive,
and discreditable.”!8 This ubiquitous, but mistaken, practice
has caused many to question the integrity and credibility of
the entire criminal justice system.!°

I do not intend to suggest that individual judges (includ-
ing this former trial judge) should be disciplined for charg-
ing juries in this manner. Even if we are not on the side of
angels on the issue, trial judges must follow the case law
that sanctions the instructions’ use. Moreover, conventional
rules of judicial ethics distinguish between legal errors cor-
rectable on appeal and sanctionable misconduct.

Although individual judges should not be deemed per-
sonally culpable for helping perpetuate the myth that jurors
can find contrary to the evidence and the law, one is left to
consider the potential, if not real, corrosive effects the prac-
tice has on the public’s faith and trust in a judicial system
that tolerates the falsehood. Moreover, if the judiciary does
not trust the jury to exercise its constitutional prerogative
wisely, then “we must re-examine a great deal more than
just the nullification doctrine.”20

A minimalist approach

If one agrees with my argument that when jurors hear
“must” to describe their “duty” to return a guilty verdict,
their constitutional independence and power are compro-
mised and the right to an impartial jury is denied, the ques-
tion arises how best to instruct the jury at trial. One
approach is to say nothing, or next to nothing, about the
jury’s option of finding the defendant guilty. However, since
no one seriously suggests that juries should not be instruct-
ed concerning their verdict options, I first look at an instruc-
tion that communicates the reasonable doubt standard while
avoiding the dangerous semantic jungle of “must, duty,
should, etc.”

Why not simply tell the jury, as several jurisdictions do,
after explaining the presumption of innocence and the rea-
sonable doubt standard, “Before returning a verdict of
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charged has been proven beyond a rea-
sonable doubt” and leave it at that? This is the course cho-
sen by the instruction suggested in a popular federal practice
manual.2! A similar instruction would inform the jury that
“A verdict of guilty is authorized only if you all agree that
the defendant’s guilt has been proven beyond a reasonable
doubt.”

These “minimalist” approaches to instructing juries on
their constitutional prerogative, however attractive facially,
hardly seem fitting to the occasion. Their principal short-
comings are that they fail to inform the jurors that they do
have the power and do not offer any guidance on its exer-
cise. However, they may be better than affirmatively mis-
leading the jury on the question. That is about all that can be
said for telling the jury so little on the subject.

A more elaborate instruction

Jurors deserve better and need more regarding the role
the Constitution has in mind for them.

In the final analysis, the best answer to all this nonsense
was written long ago by Justice Cardozo. He observed in a
related context that he had no objection to giving a jury
greater latitude with their verdicts in a case that “seems to
call irresistibly for the exercise of mercy, but it should be
given to them directly and not in a mystifying cloud of
words.”22

The case law, of course, is almost uniformly opposed to
dealing with the subject openly and honestly. The leading
case on the question is United States v. Dougherty (D.C.Cir.
1972). The two opinions, the majority by Judge Leventhal
and the dissent by Judge Bazelon, constitute a tour de force
on the historical and modern (as of 1972) views toward
instructing juries in a straightforward manner.

The majority rejected a broader form of nullification
charge that would have informed the jurors they could dis-
regard the trial judge’s instructions because (1) it feared that
the number of jury nullifications would increase to the point
of anarchy; (2) it viewed jury nullification as anti-democrat-
ic; and (3) it felt an instruction unnecessary because the
jurors would likely know of this power anyway.

Judge Bazelon, in his dissent, rather convincingly dealt
with the majority’s positions. Specifically, he observed that
there is not such a serious disconnect between the public and
the law that nullifications would rise to the level feared by
the majority; nullifying juries can make positive contribu-
tions to law making; and one cannot safely assume that
jurors will know or learn of their constitutional verdict
options absent an explicit instruction.

Although Dougherty involved a defense request for a
broadly worded instruction on “the jury’s nullification
power,” and the court did not expressly address a narrower
instruction regarding the residual nullification power to
acquit out of conscience, the arguments for and against such
an instruction are fully articulated in the two opinions. The
same arguments — pro and con — are made regarding the

See JURY on page 28
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narrower question addressed in this article.

One contention of the majority’s — that anarchy
would result if juries were told of their power—warrants
special mention here. Substantial social science research
has been done on the question since Dougherty was
decided, and the data collected on this phenomenon do
not support opponents’ worst fears. Studies report that
while jurors who are given affirmative nullification
instructions are more likely to discuss issues of con-
science in deliberations, and that acquittals increase in
cases in which strong appeals to conscience might be
expected, that overall rates of acquittals and hung juries
do not increase dramatically.23

Moreover, there is no reason to believe that the
American public is “at war” with the law. In most cases
that are tried, where jurors’ self-interest in seeing the
law enforced is apparent, they will convict. Even when
rules departures occur, and judges cannot explain the
verdicts by reference to the instructions, “it is usually
because [juries] are serving some of the very purposes
for which they were created and for which they are now
employed” (Duncan v. Louisiana (1968)). Two promi-
nent students of the contemporary jury have noted this
important role of the jury:

The jury is an instrument of the formal legal
structure—law does matter—and jury deci-
sions generally mirror those of its judicial
counterpart. But much of the value and vital-
ity of the jury, embedded in the legal rules
and structures that only partially restrain it,
lies in the jury’s power to, and indeed in the
expectation that it will on occasion, deviate
from formal doctrinal paths or from what a
judge would do. In that role, the jury acts as
a safety valve able to respond to the particu-
lars of an individual case without disturbing
or creating legal precedent.24

Given the many suggestions that have been made, it
is possible to craft an honest, straightforward—not to
mention constitutional— instruction that reflects our
trust in the jury and gives jurors some needed guidance
when they struggle to resolve tensions between law and
conscience.

Instructing jurors in a manner consistent with the
Constitution would be an admirable step and would
seem to be reward enough. But there are other important
benefits as well. Removing jurors’ “blindfolds” regard-
ing the law and the effects their decisions can have ben-
eficial consequences, not the least of which is the
demonstration of respect for the jury. An instruction
telling the jury of its constitutional power and giving
jurors some guidelines for its wise exercise will also
strengthen jurors’ respect for the criminal justice system
and assist them in reaching more rational, thoughtful,
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and deliberate verdicts. The equity function of the jury
will be enhanced and confusion, caprice, and bad faith
reduced. The knowledge gained by jurors will promote
equal justice across equally well-informed juries and
among cases with similar appeals to conscience.

An explicit instruction should be consistent with the
Constitution, comprehensible, and helpful. The instruc-
tion should impress upon jurors that the law applicable
to the case comes from the judge, that the law should be
given serious consideration, and that the power to acquit
despite the law should be reserved for the exceptionable
cases that present jurors with strong issues of con-
science. The determination whether a particular prose-
cution rises to that level should be the jury’s.

The instruction 1 offer for consideration borrows
heavily from at least two others suggested by other stu-
dents of the jury?s and contains some further editing to
suit my style for communicating with jurors:

It is presumed by our system of criminal jus-
tice that juries are the best judges of the facts.
Accordingly, you are the sole judges of
whether, considering all the evidence, the
defendant’s guilt has been proven beyond a
reasonable doubt. Because judges are pre-
sumed to be the best judges of the law, you
must accept my instructions as being correct
statements of the generally accepted legal
principles that apply in a case of this type.
These principles are intended to help you in
reaching a fair result in this case. You are also
entitled to act upon your conscientious feel-
ing about what is a fair result in this case and
acquit the defendant if you believe strongly
that conscience and justice require a verdict
of not guilty. No one can require you to
return a verdict that does violence to your
conscience.

You should exercise your judgment and
examine your conscience without passion or
prejudice, but with honesty and understand-
ing. You should exercise with great caution
your power to find a defendant not guilty
whose guilt has been proven beyond a rea-
sonable doubt.

Give respectful consideration to my instruc-
tions on the law, as they will help you in
arriving at a conscientious determination of
justice in this case. This is your highest duty
as a juror, as representatives of the public,
and as officers of this court.26

The instruction I suggest appears to satisfy the
requirements of accuracy, truthfulness, comprehensibil-
ity and helpfulness, and legal accuracy. It conveys the
idea that jury nullification by returning a not guilty ver-



dict contrary to the court’s instructions should be the excep-
tion. Its use should be preceded and followed by rigorous
empirical evaluation, so that its effects can be assessed sci-
entifically rather than left to guesses, assumptions, and
anecdotes.

Remaining challenging issues

Several residual, but important and difficult, issues that
arise if the views expressed here prevail remain for study,
discussion, and resolution. Many of these problems are
addressed by others and deserve further serious considera-
tion by friends of the jury. Chief among the problems are (1)
whether potential jurors any longer should be disqualified
from serving because of their views on nullification,(2)
whether, how, and when counsel will be permitted to advo-
cate for and against nullification, (3) whether rules of evi-
dence ought to be revised to admit evidence relevant to the
jury’s nullification power, (4) whether deliberating jurors
who declare an intention to consider nullifying the law after
hearing the case should be removed for cause (5) whether
“race-based” nullification should be accommodated (6) how
to instruct juries that decide sentencing issues, including if
not especially those that impose death sentences (7) how to
accommodate “sentencing nullification” itself; (8) whether
and how nullification works to the detriment of crime vic-
tims and how to ameliorate that if present; and (9) conflicts
with jurors’ oaths.

Trusting juries

A different conception of the jury is offered by this dis-
cussion. Consistent with the several procedural reforms pro-
posed for the jury trial in the past decade,?’ I have attempt-
ed to offer a view of the jury that is based on trust of jurors
and of the institution of trial by jury, one that sees jurors as
thoughtful citizens capable of playing a larger and more
effective role at trial and in the democratic process. It rejects
the views of many judges and lawyers, and some academics,
who “too frequently develop an ahistorical, vocational
understanding of trial by jury.”28

This is not the first attempt by judges and lawyers to
assume power at the expense of the jury, and it probably will
not be the last. From the Fourteenth Century and the emer-
gence of professional judges and lawyers to modern time,
the latter have sought to impose controls on the jury and jury
trials that would constrain the jury and enhance the power of
those trained in the law.29

At least three factors distinguish current and past judicial
efforts to prevent verdicts of conscience: (1) a constitution-
al violation is involved, (2) the refusal to accommodate jury
power precisely where it is needed most—where the gov-
ernment invokes the powerful machinery of the criminal
justice system—and (3) the judiciary’s insistence on mis-
leading the jury and the public at large.

Throughout our history, all legal attempts to cabin jury
decisions based on conscience have failed, in large part
because, at bottom, this role of the jury is political, not legal
in nature. Of course, that truism has not discouraged mod-
ern-day judges and lawyers, and some academics, too many
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jury’s role to vote its conscience is

given explicit constitutional recognition, and the criminal
defendant has the right to invoke the principle, these efforts
to subjugate the jury will greatly subside.

We revere the institution of trial by jury and greatly
value the right. We should trust ourselves and our fellow cit-
izens enough to move the reality closer to the constitutional
ideal.

B. Michael Dann is a retired judge of the Superior Court of
Maricopa County, Arizona (Phoenix). m.dann@cox.net

A version of this article (“The Constitutional and Ethical Implications of ‘Must-Find-the-
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Publishers, 2006).

I Jack B.Weinstein, Considering Jury “Nullification”: When May and Should a Jury

Reject the Law To Do Justice, 30 AM. CRIM. L. J. 239, 254 (1993).

2. Some authorities that recognize and celebrate this role of the jury argue that
since this power finds its source in the Constitution, such decisions by juries are
within the law and do not constitute impermissible nullifications of the law at all.

3. Noel Fidel, Preeminently a Political Institution: The Right of Arizona Juries to Nullify
the Law of Contributory Negligence, 23 ARIZ. ST.L.REV. | (1991).

4. Eg,Duncan v. Louisiana (1968);Williams v. Florida (1970)(this interpositional role
is the “essential function of the jury"); United States v. Martin Linen Supply Co.
(1977)(their “overriding responsibility”); Sullivan v. Louisiana (1993)(the "right
reflects...a profound judgment”); Jones v. United States (1999)(historically,
attempts to limit opportunities for juror nullification have failed); Apprendi v. New
Jersey (2000)(power to acquit in the face of guilt finds its origins in common law
tradition; called *“’pious perjury’ on the jurors’ part”, citing Blackstone).

5. The Court said:"[T]he most recent and exhaustive study of the jury in criminal
cases concluded that juries do understand the evidence and come to sound con-
clusions in most of the cases presented to them and that when juries differ with
the resuft at which the judge would have arrived, it is usually because they are
serving some of the very purposes for which they were created and for which
they are now employed,” citing Harry Kalven, Jr & Hans Zeisel, THE AMERICAN
JURY 4 (1966). (Emphasis added.)

6. Eg, In re Winship (1970)(jurors render verdict “upon their consciences'); United
States v. Gaudin (1995)(Jurors’ uttimate duty is to reach a verdict “as their own
consciences may direct,” citing Chief Justice Marshall's jury charge in the trial of
Aaron Burr).

7. Jeffrey Abramson, WE THE JURY:THE JURY SYSTEM AND THE IDEAL OF
DEMOCRACY 60, 90. (New York: Basic Books, 1994); See Wayne R. LaFave, Jerold
H. Israel & Nancy J. King, CRIMINAL PROCEDURE Sec. 22.1(g) (West Group,
1999).

8. United States v. Gaudin (1995) (Sparf does “not support [the]...concept of the
criminal jury as mere factfinder”)

9. Eg,Abramson, supra n. 7, at 90-92 (“Conscientious acquittals” are “in fact the
time-honored way of permitting jurors to leaven the law with leniency.”).

10. Abramson, supra, n. 7, at 68. If it is reversible error for the jury to learn from
extraneous sources that they are duty-bound to follow the law, as opposed to
conscience, in reaching their verdict, as held in United States v. Rosenthal (9th Cir.
2006), is it not more coercive hearing it from the presiding judge?

I'l. Eg, Farina v. United States (D.C. App. 1993); People v. Goetz, (NY 1988) ("It is well
settled that the jury's function is to apply the legal definition of the crime to the
evidence and convict if it is satisfied that each of the elements of the crime has
been established!”); State v. Ragland (NJ 1986)(same; case collected).

12. Eg, United States v. Hanley (4th Cir 1992)("duty to convict” instruction upheld);
United States v. Pierre (D.C. Cir. 1992)(same). The instruction approved for use in
the Sixth Circuit suggests the “middle course” by adopting the “say so” approach,
as in,"if satisfied that the government has proved the defendant guitty beyond a
reasonable doubt, say so by returning a guilty verdict.” Federal Jury Practice &
Instructions, Pattern Criminal Jury Instructions: Sixth Circuit, 1.03 (1991)(emphasis
added).

I3. United States v. Muse (4th Cir. 1996); United Brotherhood of Carpenters &
Joiners of America v. United States (1947)(citing, with approval, the dissent in

See JURY on page 30

VOLUME 30, NUMBER | (CORNERSTONE B 29



(CORNERSTONE

“Pine Tree will also
continue to use training
and outreach to build
capacity within the pool
0f pro bono private
attorneys and nonprofit
partners around the state
Who share the program’s
commitment to keeping
low-income Mainers in
their homes wherever

possible..”

JURY - Continued from page 25

I5.
l6.
17.
18.

20.

21.

22.
23.

Sparf, at n. 21); United States v. Garaway (9th Cir. 1970). See, gen-
erally, Chaya Weinberg-Brodt, Jury Nullification and Jury-Control
Procedures, 65 N.YUL REV. 825 (1990).

. United States v. Spock (Ist Cir. 1969)('There is no easier way to

reach, and perhaps force, a verdict of guilty than to approach it
step by step!”); State v. Surrette (NH 1988)(*Any such direction to
the jury, however subtle, denies the defendant an impartial jury.”)
Supran.7.

The Myth of the Nullifying Jury, 93 NW. U. L. REV. 877 (1999).
Weinstein, supra n. |, at 239.

Wroth & Zobel, eds. | LEGAL PAPERS OF JOHN ADAMS 230
(Cambridge, Mass. 1965)(it is “an absurdity to suppose that the
law would oblige [jurors] to find a verdict according to the direc-
tion of the court, against their own opinion, judgment, and con-
science.”); Mark DeWolfe Howe, Juries as Judges of Criminal Law,
52 HARV. L. REV. 582 (1938) (this “deceptive ingenuity” by judges
is “discreditable” to the profession); Abramson, supra n. 7, at 67
(instruction can deceive jurors); James J. Duane, Jury Nullification:
The Top Secret Constitutional Right, 22 LITIGATION 6, || (1996);
United States v. Dougherty (D.C. Cir 1972)(a “deliberate lack of
candor’’ by judges)(Bazelon |, dissenting).

. Duane, id. (hypocritical to refuse to instruct jurors truthfully

regarding their verdict options); Bradley J. Huestis, Jury Nullification:
Calling for Candor from the Bench and Bar, 173 MIL L. REV. 68
(2002).

Weinstein, supra n. |, at 244 (quoting Judge Bazelon'’s dissent in
United States v. Dougherty (D.C.Cir. 1972).

Kevin F. O'Malley, Jay E. Grenig & William C. Lee, | A FEDERAL
JURY PRACTICE & INSTRUCTIONS, CRIMINAL, Sec. 12.10 (5th
ed. West Group, 2000).

Duane, supra n. 18.

Eg, Irwin A. Horowitz, Norbert L. Kerr & Keith E. Niedermeier,
Jury Nullification: Legal and Psychological Perspectives, 66 BROOK-
LYN L REV. 1207 (2001); Dennis ). Devine, Laura D. Clayton,
Benjamin B. Dunford, Rasmy Seying & Jennifer Pryce, 45 Years of
Empirical Research on Deliberating Groups, 7 PSYCHOLOGY
PUB. POLY & L. 622 (2001); Joel D. Lieberman & Bruce D. Sales,

PINE TREE - Continued from

legal services for the largest possible number of
Maine clients. Starting in mid-2007, Pine Tree
staff and the VLP launched a new pro bono initia-
tive, “Maine Attorneys Saving Homes” [MASH],
following with a series of three free CLE events
in the fall, broadcast via videoconferencing to
four sites around the state in order to reach the
widest possible audience. In February 2008, Pine
Tree and the National Consumer Law Center pro-
vided a two-day intensive training on foreclosure
defense provided without charge for attorneys
willing to take at least one pro bono case per year.
Thirty private attorneys have joined MASH,
including many who had never taken pro bono
cases in the past.

Pine Tree also took a leadership role in
expanding the capacity of other service providers
to offer real help to consumers at risk of losing
their homes. To accomplish these goals, staff
worked closely with the HUD office in Maine,
the Maine State Housing Authority, the Maine
Office of Attorney General and the Maine Bureau
of Consumer Credit Protection, as well as non-
profit leaders in the housing finance and housing
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counseling area. Pine Tree staff served as presen-
ters to many of these groups and organized regu-
lar gatherings of housing counselors to encourage
issue spotting and appropriate referrals to the
Foreclosure Project.

In April 2008, new funding support from the

Institute for Foreclosure Legal Assistance as well
as participation in a Neighbor Works foreclosure
counseling consortium led by West Tennessee
Legal Services will allow Pine Tree to add an
attorney and paralegal to expand its foreclosure
advocacy on a statewide basis. In addition to
increased direct services, new client education
materials will be developed for homeowners at
risk from the growing number of foreclosure res-
cue scams. Pine Tree will also continue to use
training and outreach to build capacity within the
pool of pro bono private attorneys and nonprofit
partners around the state who share the program’s
commitment to keeping low-income Mainers in
their homes wherever possible. 7

Nan Heald is with Pine Tree Legal Assistance.
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come in November, change will continue to require hard
work to ensure that our issues will be taken seriously in
that new political climate.

In one of those speeches I heard the word “audaci-
ty”. Whether spoken by Sen. Obama or a vision-word
spoken by Dr. King, it means the same thing — to speak
with a boldness that pushes conventional thinking. For
us, we need to speak with a clarity about basic justice
values that were meant to apply to all. Even as I speak
from a minority place in the immigrant discussion, |
know the law and what it regulates and I know what it
is to follow the law to the best of one’s ability, even
imperfectly, yet be hounded wastefully.

But I also know when I hear hatred speak. Like Sen.
Obama, immigrants were part of our family upbringing.
In this climate of immigrant hatred, he may be offering
our community a serious opportunity to open up a dia-
logue about divisions that shouldn’t be. Because I was
raised by an immigrant father who gained citizenship by
fighting in a world war, I feel a need to speak for him. 1
also have the audacity to think that when the chiselers
were hammering Emma Lazarus’s words on the Statue
of Liberty, they weren’t words meant to pass with that
century and the last one. I refuse to believe that the
Statue of Liberty only faces East! I have the audacity to
believe that the Statue holds a lamp south — south of
my state as well as south into Africa.

But the issues of immediate attention are funding
ones, as well as issues related to clients and our work.
Increasing funding for the Legal Services Corporation
(LSC) must be at the top. Fund diversification and the
need to identify new pools of resources at all govern-
mental levels must be at the top. But I also want us to
engage our client communities as “equal partners”. We
must educate them on the value of strong, well-funded
civil legal aid and public defense systems and be educat-
ed by them about their basic needs to subsist. We need
standards on caseloads and quality on the civil side of
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the field, without forgetting that electron- ‘

ic efficiency is not an end all. We need to do a better job
of adhering to (and spreading) the standards we already
have on the public defense side of the field. Again,
some of these are subjects I need to be educated about
but see them as important to me as a civil defender.
And, we must not fear making more space for the voic-
es of the new leadership already in our midst. Our col-
leagues in the corporate and private bar appear to plan
better for succession. I believe that by partnering with
them, we can learn to secure a future advocacy that will
not skip a beat, and be as unwavering as some of us
ought to be.

As members of NLADA, we all have a hand in
strengthening the justice system, by learning from each
other, participating in training events, policy groups,
and remaining active in the steering of this great associ-
ation. As we move forward in 2008 and beyond, we
must remain ever vigilant in our efforts to create com-
munities of learning and leadership. I know that achiev-
ing these goals and realizing the mission of NLADA
will not happen overnight nor because of a new chair-
person. Almost 100 years have passed, and the mission
is still before us because poverty continues to challenge
the country.

But let us find a way to recommit ourselves and to
recommit the new leadership that will come with a polit-
ical change in Congress. Let us change the political lan-
guage. “Equal justice” must return to the speeches of
our elected. “Hope” from a speech must bring real hope
to the homeless still huddled and hidden whether that
homeless place is an alley or a picking field. “Hope”
has to mean that when our undefended clients, walk into
our offices, knowing there is no other place to turn, will
find a “legal aid” defender (criminal or civil) who has
the full complement of resources ready to be wielded in
their defense. 7

CHICAGO - Continued from page 10

private and public interest attorneys, share pleadings, lead
discussion groups, hold trainings and coordinate efforts
with government agencies and our local court system. We
have volunteer attorneys who work with us, and who take
referrals, and with whom we co-counsel. We also train
and support non-attorney advocates and housing coun-
selors working throughout Chicago.

A recent case illustrates the unique strength of our col-
laborative network. After months of effort, a prominent
subprime lender finally agreed to accept a short payoff of

a senior homeowner’s loan, to be funded by a reverse
mortgage, thereby saving her home of many years. This
victory came about only after the repeated and coordinat-
ed efforts of our office, a local housing counseling
agency, the City of Chicago, the reverse mortgage broker

and a local congressional office. 7

Daniel P. Lindsey is with the Legal Assistance Foundation of
Metropolitan Chicago.
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and dispute resolution protocol create an internation-

al commitment, the Avena judgment does not auto-

matically have “domestic legal effect” unless

“Congress has either enacted implementing statutes

or the treaty itself [is] self-executing.” The majority

then finds no implementing legislation exists and
concludes that the protocol is not self-executing, but
is rather merely a “bare grant of jurisdiction” which

“does not itself commit signatories to comply with

an ICJ judgment.”

Article 94 of the United Nations (UN) Charter, which
specifically states that each “member of the United Nations
undertakes to comply” with the decisions of the ICJ to which
it is a party, is likewise construed to be meaningless. The UN
Charter provision does not give an ICJ judgment any “imme-
diate legal effect.” Rather it merely constitutes a promise of
member nations “to take future action through their political
branches” to comply with an ICJ decision.

Finally, the majority rules that the President’s memoran-
dum is also insufficient to bind state courts, because the
President has no authority to “unilaterally convert ... a non-
self-executing treaty into a self-executing one.” Only
Congress has the power to transform a treaty into binding
domestic law.

The Dissent:

In dissent, Justice Breyer, joined by justices Souter and
Ginsburg, persuasively demonstrates that the majority’s
refusal to apply the Supremacy Clause is contrary to the intent
of the founders who drafted it. He elaborates seven reasons
why the protocol should be held to be self-executing and cites
29 cases in which other treaty provisions have been held to be
self-executing, 12 of which invalidated existing state or terri-
torial law. He also cites numerous other examples of bilateral
and multilateral agreements that are self-executing. Justice
Breyer further points out the negative impact this decision will
have on some 70 other treaties that contain similar dispute set-
tlement provisions. Because the dissenters would hold that the
Avena decision is judicially enforceable they did not reach the
second question concerning the President’s authority to order
compliance.

Stevens’ Concurring Opinion:

Justice Stevens concurred in the judgment because he
agreed with the majority that the UN Charter did not necessar-
ily incorporate the judgments of the ICJ into domestic law. He
believed that each state, however, “must shoulder the primary
responsibility for protecting the honor and integrity of the
Nation” and that Texas, because it breached the Vienna
Convention, should conduct a review of Medellin’s case in
compliance with the Avena decision, to avoid breaching the
dispute resolution protocol.
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SUPREME COURT - Continued from page 7

Conclusion:

Perhaps the reason the Court engages in artifice, strains
logic and ignores 200 years of precedent is because it recog-
nizes the threat to its own power that treaty obligations can
represent. If the ICJ were to declare, for example, that an
exclusionary rule should apply to violations of the Vienna
Convention, and if state courts were bound by that determina-
tion, then the Supreme Court’s contrary ruling in Sanchez-
Llamas would be overruled. That is the unspoken potential for
rights protected by treaty that Medellin, despite its artifices
cannot deny. The decision by the Roberts Court to protect its
turf is especially egregious because it weakens the Supremacy
Clause and casts doubt on the ability of the United States to
live up to its other international treaty obligations in addition
to those of the Vienna Convention.

As Justice Breyer points out, the refusal to enforce the
ICJ decision will complicate the interpretation of existing
treaties and make future treaty negotiations much more diffi-
cult. Nevertheless, as Justice Stevens notes, states still have a
duty to obey treaty obligations like the consular notification
provisions of the Vienna Convention, and Congress does have
the authority to make any treaty right fully enforceable domes-
tically as the supreme law of the land. All Congress has to do
is to enact implementing legislation or simply declare that the
treaty as a whole or any specific provision is self-executing.
Treaties may thus in some circumstances provide an addition-
al source of Congressional power to grant greater protection
for the rights of the criminally accused than the Roberts Court
may be inclined to give.

Rothgery v. Gillespie County
(pending decision)

This civil rights action addresses the important issue of
when the Sixth Amendment right to counsel attaches in a
felony prosecution. Thus this case may affect the timing of
appointment of counsel for the indigent accused. Attachment
also triggers the right to have the shield of counsel's protection
during any interrogation or attempt to deliberately elicit
incriminating statements about the charge, even if the defen-
dant is not in custody. Massiah v. United States 377 U.S. 201
(1964).

Rothgery, a disabled and unemployed veteran, was arrest-
ed without a warrant in rural Gillespie County, Texas for
allegedly being a felon in possession of a firearm. The crimi-
nal database used by Texas law enforcement erroneously indi-
cated that Rothgery had a felony conviction in California. The
arresting officer swore out an “Affidavit of Probable Cause”
which stated “I charge ... Defendant, Walter A. Rothgery did
... commit the offense of unlawful possession of a firearm by
a felon — 3rd degree felony.” The next morning Rothgery was
taken before a magistrate, who found, based on the affidavit,



that there was probable cause for the arrest. Rothgery was then
compelled to post bail in order to gain release from jail. Both
at the initial appearance (called a magistration) and repeatedly
thereafter, Rothgery requested counsel, but none was appoint-
ed. Six months later he was indicted and his bail increased
from $5,000 to $15,000, resulting in his rearrest. Counsel was
not appointed until five days after this arrest and Rothgery
spent nearly three weeks in jail before his bond was reduced to
an amount he could afford. His lawyer established that
although Rothgery had technically pled guilty to a felony in
California, he had successfully completed a diversionary pro-
gram and the charge had been dismissed without any judgment
of conviction having ever been entered.

Rothgery filed a civil rights action claiming that the denial
of his repeated requests for counsel following both arrests was
unconstitutional. The Fifth Circuit Court of Appeal held, con-
trary to all other courts addressing this issue, that because
Texas prosecutors had not been involved in filing the initial
complaint, the Sixth Amendment right to counsel did not
“attach” when Rothgery appeared before the magistrate at the
time of his first arrest.

This seems an incredible holding in light of Brewer v.
Williams 430 U.S. 387(1977) and Michigan v. Jackson 475
U.S. 625 (1986), which held that similar first appearances
before a magistrate commenced "adversarial judicial proceed-
ings" which were the touchstone for triggering the protection
of the right to counsel. This is because the probable cause
determination by the magistrate demonstrates that the arrestee
is no longer a mere suspect but is now an accused. The Fifth
Circuit, however, distinguished both cases on the ground that
the defendants had been arraigned on arrest warrants. In this
case, by contrast, the magistrate was just determining if there
had been probable cause for the warrantless arrest as required
by Gerstein v. Pugh 420 U.S.103 (1975) and Riverside v.
McLaughlin 500 U.S. 44 (1991).

In Texas formal charges can only brought by indictment or
information. Because the probable cause affidavit filed by the
police officer was not sufficient under Texas law to formally
charge Rothgery with a felony, the entire proceeding was
viewed as part of the investigatory process. Thus even though
Rothgery had been "charged" with an offense and had to post
bail with respect to that offense to obtain release, there was
allegedly no commitment by the state of Texas to prosecute
him. The "judicial proceeding" was thus not an "adversarial"
one because only prosecutors have the authority in Texas to
bring formal charges.

This parsimonious approach to the Sixth Amendment,
which was enthusiastically endorsed by Chief Justice Roberts
during oral argument, misses the point. The true test for attach-
ment is not whether the state is committed to prosecute, or
whether a prosecutor is involved in bringing the initial accusa-
tion, but rather, whether the defendant is "immersed in the
intricacies of substantive and procedural criminal law." Kirby
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the intricate complexities of California

law regarding the status of his prior disposition stands as a tes-
timonial for the correctness of this interpretation. An innocent
man spent nearly three weeks in jail simply because he was too
poor to hire a lawyer who could sort out the mess.

It is disappointing that no one appears to have considered
an alternate approach to attachment — one that was once the
basis for the "right to counsel" warning in Miranda v. Arizona.
At the outset of the Court's conference deliberations in
Miranda, Chief Justice Earl Warren began by stating his belief
that every American should have the right to counsel at the
time they are arrested. This was the original basis for the "right
to counsel" warning required by Miranda. A decision holding
that attachment occurs at the time of arrest, would provide an
easy to administer bright line rule that recognizes the reality
that an arrest is a significant event that necessitates the guiding
hand of counsel. Such a rule, however, was apparently viewed
as too costly by the Court in Kirby which obliterated the Sixth
Amendment basis for the right to counsel warning by creating
the confusing concept of “attachment.” Nevertheless, one
would have hoped to see at least someone advocate this posi-
tion before the court in Rothgery. It would provide a solid con-
stitutional basis for arguing that public defenders must be
given the resources necessary to represent all indigent felony
defendants at the arrest stage, instead of waiting anywhere
from two to five days after arrest for official appointment at
arraignment.

In any event it seems unthinkable that even the Roberts
Court will sanction the triumph of form over substance that the
Fifth Circuit perpetrated in this case. It would be a tragic irony
for the Court to hold that an American citizen can be held in
jail without a prosecutor’s involvement or any formal charge
being filed, and that fact then be used to deny him the assis-
tance of counsel. The filing of the officer's sworn affidavit,
which charged Rothgery with an offense and compelled him to
post bond, should be sufficient to trigger the protections of the

Sixth Amendment. 7

Marshall J. Hartman, a former director of NLADA’s Defender
Legal Services division, is an adjunct professor at L. T. Chicago Kent
College of Law, Chicago, IL, where he teaches seminars on the
death penalty, philosophy of criminal justice and white collar crime.

Laurence A. Benner, a former director of NLADA’s Defender
Legal Services division, is a professor at California Western School
of Law, San Diego, CA, where he teaches criminal procedure and
constitutional law.

| The text of the memorandum states: | have determined, pursuant to the
authority vested in me as President by the Constitution and the laws of the
United States of America, that the United States will discharge its international
obligations under the decision of the International Court of Justice in [Avena],
by having State courts give effect to the decision in accordance with general
principles of comity in cases filed by the 51 Mexican nationals addressed in
that decision.”
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EVICTION - Continued from page 8

sons of gender. And in 1988, 20 years after the original
Act was passed, the Fair Housing Amendments Act
(FHAA) outlawed discrimination for reasons of familial
status and disability.

The FHAA was a significant victory for people who
care about basic human rights. It created a powerful
mechanism by which housing providers could be held
liable for unlawful discrimination in sales and rentals
and it recognized that a housing provider’s refusal to
grant or allow a reasonable accommodation to a person
with a disability constituted discrimination.

After the passage of the FHAA, housing providers
were required to change modify, adjust or make excep-
tions to rules, policies, practices or services when such
accommodations may prove necessary to afford a per-
son with a disability equal opportunity to use and enjoy
his or her dwelling and common use areas.¢ By virtue of
the Act, tenants are afforded the opportunity to prove
liability under any or all of three theories: disparate
treatment, disparate impact, and discrimination resulting
from a housing provider’s failure to make reasonable
accommodations.” To establish a violation, a plaintiff is
not required to demonstrate discriminatory intent; proof
that a challenged practice has a discriminatory effect is
sufficient.8

Equal Treatment Is Not Always
Identical Treatment

Conduct that would ordinarily constitute grounds for
eviction pursuant to any standard lease agreement does
not warrant eviction when such conduct is symptomatic
of a disability and may be mitigated with reasonable
accommodation. What is required in a given case, what
will prove effective for the purpose of minimizing
health and safety concerns, reducing excessive noise
complaints or safeguarding against acts of violence, can
and should be the topic of an interactive process
between the tenant and the housing provider.® Because
the FHAA offers broad protection against eviction
where conduct symptomatic of mental illness is at issue,
contract terms which prescribe grounds for eviction are
not exempt. Consequently, housing providers who evict
tenants without providing a requested accommodation
run the risk of liability for resultant damages if a
requested modification would have made it possible for
a disabled tenant to maintain his or her housing.!°

Getting it Right: Making a
Request for Accommodation

If a tenant has a physical or mental impairment
which substantially limits one or more major life activi-
ties (i.e., seeing, hearing, walking, breathing, caring for
one’s self, learning, thinking, reading and interacting
with others), has a history of such an impairment, is per-
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ceived as someone with such an impairment, or is asso-
ciated with a person with such an impairment; he or she
is protected by the FHAA and may seek reasonable
accommodation of his or her disability.

A tenant, or someone acting on a tenant’s behalf, can
request an accommodation if it will serve to promote
equal opportunity to use and enjoy their dwelling. It is
almost never too late to request an accommodation.
While sooner is better, late is okay (you can request an
accommodation at an eviction hearing). The request
does not have to be in writing. It does not have to be spe-
cific or include the term “reasonable accommodation.”
It does not have to make use of a particular procedure or
form, even if the housing provider elected to create such
avenues. To be enforceable, though, a request should
make it clear that the tenant is seeking an exception,
change, modification or adjustment to a rule, policy,
practice or service as an accommodation for a disability.
It should include a proposal of accommodation, if pos-
sible, along with an invitation to discuss the proposal to
trigger the housing provider’s obligation to engage in
“an interactive process” of resolution. Once made, a
housing provider is required to respond to a request for
reasonable accommodation promptly.

Legal Aid Attorneys Can (and

Should) Seek Attorney’s Fees

The threat of having to pay attorney’s fees for filing
a bogus lawsuit may be the first and best defense a
defendant has.!2 Tenants forced to defend themselves
against unwarranted eviction actions are no less entitled.
Contrary to popular belief, legal aid lawyers are not
wholly barred from the collection of attorney’s fees.
Consequently, they can and should seek attorney’s fees
whenever they are enlisted to defend against an unwar-
ranted, groundless or premature eviction action if such
an award is contemplated by the parties’ rental agree-
ment.

Tenants Can (and Should) File
Administrative Complaints

If the threat of attorney’s fees is a tenant’s first and
best defense against an unwarranted eviction action, the
right to file an administrative complaint with HUD or
the state attorney’s general office must be the second. A
tenant has a right to file an administrative complaint for
alleged violations of fair housing laws. This is a partic-
ularly powerful mechanism for low-income tenants who
would otherwise have no meaningful avenue of redress
for unlawful discrimination. Charges of discrimination
can often be filed online or via telephone. An investiga-
tion will be conducted at no cost to the complainant. In
the event the agency or division determines that there is
reasonable cause to believe that a housing provider



acted in contravention of fair housing laws, it will conciliate
or litigate to “vindicate the public interest.” Having brought
the charge, the complainant has the right to intervene or oth-
erwise participate in the process.

Conclusion

In only the most extreme cases should a tenant be evict-
ed for conduct that is symptomatic of a mental disability. In
Joan’s case, her mental illness was obvious. Ultimately, it
was the reason her landlord sought and obtained a judgment
of eviction against her. A reasonable accommodation was
both possible and necessary in her case. A brief stay for the
purpose of having her apartment cleaned, for example, was
warranted and would have been required under the FHAA.
In the housing context, however, a reasonable accommoda-
tion is only required if requested. Perhaps someday sooner
rather than later, the justice system, or at least HUD, will
recognize that at times those most in need of an accommo-
dation are in the worst position to request it. Until such time
though, public interest attorneys should focus on making
unwarranted evictions pursued in violation of the fair hous-
ing laws less cost effective for landlords. #

Phyllis A. Roestenberg is a civil rights attorney in Phoenix,

VIOLENCE - Continued from page 9

protections to private housing.

The trend in the legislation has been to slowly expand the
protections for victims. Several states have successfully
passed legislation ensuring that victims can change their locks
without penalty and protecting their right to call the police
without retaliation by the landlord. Other states have been
able to pass laws that allow victims to terminate a lease early
without the normal penalties for breaking leases or that allow
victims to bifurcate the lease so they can remain in housing
while the perpetrator is evicted.

Ideally, states would protect all of these rights in a compre-
hensive way and then advocates would step in to ensure imple-
mentation of the law. Without the advocacy component, many
of these laws may lack effectiveness. Perhaps the best exam-
ple of a comprehensive implementation strategy is in the
District of Columbia with the Protection from Discriminatory
Eviction for Victims of Domestic Violence Amendment Act of
2006. The law not only extends protections to all housing in
D.C,, but it also expands the Human Rights Code, protects
from retaliation for calling the police and provides for early
lease termination, lock changes and an eviction defense. The
National Law Center on Homelessness & Poverty (NLCHP) is
working with the D.C. Coalition Against Domestic Violence,
the District Alliance for Safe Housing and the Equal Rights
Center to design a comprehensive implementation strategy for
the law. The Equal Rights Center recently completed fair
housing testing to determine the level of discriminatory
denials against domestic violence victims in private housing,
the report of which is due to be released in April 2008. The
groups are also working together to create “know your rights”
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| Injustice In No Time; The Experience of Tenants in

Maricopa County Justice Courts, A Study conduct-

ed by the William E Morris Institute for Justice, p. 2 (June 2005).
2 Idatpp.2-3.

3 Specific information, including the tenant's name has been changed to protect her
right to privacy.

4 It could have been worse. In Arizona, a justice of the peace is authorized to order
tenants to vacate rental property within 12 hours.

5 42 US.C.8§3601-3619.

6 42 US.C.§3604(f)(3)(B); See also 24 C.FR §100.204; Joint Statement, HUD and
DOJ, Reasonable Accommodations Under the Fair Housing Act (May 2004) at p.
6.

7 See e.g. Anast v. Commonwealth Apartments, 956 FSupp. 792 (N.DIIl. 1997);
Smith v. Lee Associates, Inc., v. City of Taylor; Mich,, 102 F3d 781 (Mich. 1996).

8 See e.g Davis v. New York City Housing Authority, 278 F.3d 64 (New York, 2002)
cert. denied, 122 S.Ct. 2357.

9  See Gretchen M.Widmer, We Can Work It Out: Reasonable Accommodation
and the Interactive Process Under the Fair Housing Amendments Act, 2007
UlILLRev.761.

|0 See Joint Statement, HUD and DO)J, Reasonable Accommodations Under the
Fair Housing Act (May 2004) at pp. 4-6.

Il See e.g. Gulf Homes, Inc. v. Gonzales, 138 Ariz. 596, 676 P2d 628 (Ariz. 1984).

materials and to train advocates, attorneys, landlords and ten-
ants to ensure that the law is utilized to its full potential.

Although it is often a difficult, multi-year battle to get leg-
islation passed that increases housing protections for victims
of domestic violence, the trend through the past two years is
definitely towards increased legislation in this area. Attorneys
from all areas, not just domestic violence, are a key element to
successful advocacy in this area. It is essential that attorneys
communicate across specialties within offices, within cities
and within state advocacy coalitions for legislation to pass and
to be successful. Too often, domestic violence attorneys do not
know about housing law and housing attorneys do not know
about domestic violence protections. As a result, VAWA and
state law claims are often missed simply due to lack of com-
munication between attorneys from different specializations.

The National Law Center on Homelessness & Poverty
tracks existing, proposed and unsuccessfully proposed legisla-
tion in this area in a regularly updated report available at “State
Housing Laws and Legislation to Ensure Housing Rights for
Survivors of Violence Against Women” (http://www.nlchp.org
/view_report.cfm?id=187). NLCHP offers resources in a wide
range of homelessness and housing areas. If you have more
information to update the report, want support for your work
or have potential litigation in these areas; please contact Kathy
Zeisel, NLCHP Domestic Violence Staff Attorney, at
kzeisel@nlchp.org or 202-638-2535 or see our Web site
www.nlchp.org. 7

Katherine Zeisel is with the National Law Center on
Homelessness & Poverty
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SCAMS - Continued from page

attract the growing number of low-income people who
seek legal assistance resources online. A large number
of abuses by these organizations have come to light
over the past several years.

The Community Fights Back

In many parts of the country, legal aid providers
have begun to challenge these abusive poseurs in a
variety of forums. Challenges have been brought in
state and federal court, before state bar associations,
state consumer protection agencies and other regulato-
ry agencies overseeing the practice of law or commerce. A few
notable examples include:

False advertising — While state laws and professional eth-
ical standards regarding lawyer advertising, deceptive trade
practices and the definition of the practice of law vary signifi-
cantly, many programs are finding ways in which to attack
legal aid scammers.

In addition to numerous complaints to agencies overseeing
the practice of law, several legal aid offices have undertaken lit-
igation to end the practices of particularly abusive poseurs.

In 2003, the Legal Aid Society of Los Angeles (LAFLA)
sued the California Law Clinic, which operated under several
names in the Los Angeles basin, including Legal Aid Crenshaw
and Legal Aid Compton. In 2005, a Superior Court judge in
Los Angeles County issued an injunction against the clinic and
its founder, ruling that the clinic had engaged in false advertis-
ing and unfair competition and willfully infringed LAFLA’s
trademark. The judge also awarded $1.5 million in damages.

More recently, Bay Area Legal Aid and Legal Services of
Northern California, among others, filed suit in state court chal-
lenging the operations of the Legal Center for Legal Aid. The
suit alleges that the Legal Center uses false advertising and
other illegal tactics in luring clients to whom they provided no
or faulty legal representation throughout Northern California.
These clients included an elderly blind man, a severely disabled
person and a double amputee. The case is at the pleadings
stage, but it provides a good blueprint for others who might be
considering action against abusive poseurs.

The Legal Aid Society of Greater Cincinnati also filed suit
through pro bono counsel challenging a scam operating main-
ly through the phone listings, there and elsewhere in Ohio. The
group had ties to Prepaid Legal Services. The suit ended with a
consent injunction, and executive director Mary Asbury
believes “we have shut them down throughout Ohio.” Counsel
in the case are now trying to get restitution payments for peo-
ple who sent payments to the scammer.

Cyberpiracy — A growing number of scams nationally are
effectuated through the use of the “Legal Aid” brand in online
ads and through domain names deceptively using URL’s simi-
lar to the legitimate address of a legal aid provider. The most
significant litigation to date took place in Maine, where
LegalMatch.com Corporation, a San Francisco-based cyberpi-
rate, using the domain name www.pinetreelegal.org was
directing unsuspecting potential clients of Pine Tree Legal
Assistance (PTLA) to a site which sold legal forms and other-
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wise attempted to profit from the scam.

PTLA filed suit in the United States District Court for the
District of Maine against LegalMatch.com, alleging that it had
violated PTLA’s trademark name and had preyed upon the 40
years of good will and credibility PTLA had built up among the
low-income community in Maine. Ultimately, the parties
reached a settlement agreement wherein LegalMatch agreed to
refrain from using the “Legal Aid” brand in any future adver-
tising. The settlement can be viewed on the excellent Web site
of the Legal Services National Technology Assistance Project
(NTAP) at
http://www.lstech.org/sites/Isntap.org/files/LegalMatch _settle-
ment.pdf.

The problem of cyberpiracy is continuing to grow, as more
and more people in need of legal assistance are turning to the
Internet for assistance. The proliferation of statewide Web sites
to distribute information from legitimate legal aid providers has
created a fertile ground for such scams. Providers should be
very sensitive to protecting their electronic identities and take
steps to ensure that poseurs are not undermining their efforts to
establish credibility in the client community.

Again, the NTAP Web site provides good background
materials on the issue as well as technical assistance for any
provider looking to protect its good name. The NTAP sample
protocols are particularly useful http://www.ls tech.org/book-
shelf?tid=123&name=Cyber%20Piracy.

Legal Aid National Services — A related problem arising
from the Internet is the establishment of large national scams
perpetuated through the use of national Web advertising
designed to direct potential clients to offices often staffed by
unsupervised paralegals who often rip off the people who con-
tact them. The Web contacts are backed up by further advertis-
ing in the Yellow Pages and through other means. The worst of
these offenders uses the name Legal Aid National Services
(LANS). LANS, headquartered in Denver, has set up opera-
tions through a national Web site funneling traffic through
locally established offices in many states. Many legitimate
legal aid providers have been contacted by LANS in an effort
to further legitimize the scam.

Several providers are fighting back to protect both their
good name and the potential clients who are being ripped off by
LANS. The largest challenge has been brought by Colorado
Legal Services (CLS) and Texas RioGrande Legal Aid (TRLA)
and the state of Colorado.

These lawsuits resulted after numerous people called legit-
imate legal aid providers upset that the fake legal aid provider
had taken their money without providing any legal representa-
tion. Clients had contacted these sham companies after seeing
advertisements in phone books, on the Internet or being
referred through directory assistance.

Colorado Attorney General John Suthers sued LANS in
state court on February 8, 2008. The suit alleged that LANS
contrived an elaborate fraudulent scheme in which it used
dozens of aliases to defraud low-income persons into paying
for legal services. In response to the suit, the state court judge
issued a temporary restraining order against the purported legal



aid firm, freezing its bank accounts, shutting down its phone
lines and preventing the defendants from advertising or accept-
ing money for legal services.

This suit follows another lawsuit brought the day before in
Colorado federal court against LANS and its aliases by CLS
and TRLA. In their 77-page complaint, the plaintiffs, repre-
sented on a pro bono-basis by the law firms Morrison &
Forrester and Faegre & Benson, alleged trademark infringe-
ment, false advertising, unfair competition, racketeering, the
unauthorized practice of law and violations of consumer laws.
CLS Executive Director Jonathan Asher said of the lawsuit: “it
is vitally important both to protect our clients and potential
clients from scams and to protect the good name of “Legal
Aid.”

TRLA filed its own lawsuit against LANS in Texas State
court on the same day alleging similar allegations that defen-
dants falsely portrayed themselves as a Texas "legal aid"
provider and cheated numerous low-income Texas residents
out of hundreds of dollars. TRLA and the law firm of Morrison
& Forrester have been investigating this alleged fake legal aid
operation for several months and found that similar scams have
been occurring for the last 15 years in 27 states from California
to Maine. Cindy Dyar, a staff attorney with TRLA heavily
involved in the litigation, worries that these scams are alive
“from Maine to California, allowing people to intentionally
mislead an already disadvantaged population.” Dyar feels that
legal aid programs have “a duty to protect their reputation with-
in the low-income communities they serve.”

In Missouri, litigation is being contemplated by Legal
Services of Eastern Missouri (LSEM) against Legal Aid
Alternatives, an organization similar to, if not directly associat-
ed with, LANS. In this scam, people who call the number and
pay a certain amount to receive legal forms are then referred to
LSEM by the poseur when they call back to get help with the
forms. These legal challenges against a variety of schemes to
defraud unsuspecting people in need of legal assistance lay out
a roadmap for others to follow when contemplating taking
action in their own state. While relevant laws and ethical stan-
dards vary from jurisdiction to jurisdiction, creative strategies
can almost always be developed to protect the good name of
“legal aid.” In most cases, pro bono counsel have been ready
and willing to represent the provider against these fraudulent

scams.

Regardless of the nature of the scam, one simple strategy
can be implemented to improve the provider’s position — take
advantage of the significant resources available to help protect
its good name. NTAP has negotiated with several large private
firms to represent programs in obtaining trademark protection
as well as additional representation if appropriate. An online
survey can help direct this assistance to providers in need.

Others within the community have developed strategies
and taken aggressive steps designed to fight back against these
fraudulent schemes. Their pleadings, briefs and, most impor-
tantly, strategic advice are readily available to assist programs
interested in similar challenges. NLADA is likewise available
to advise programs concerned about possible scams in their
delivery area.

Protecting the Brand

Two law firms that have provided significant pro bono
council to organizations interested in filing for trademarks are
Milbank and Tweed and Dickstein and Shapiro, both of which
have provided extensive pro bono hours to the poverty law
community to protect low-income clients from online decep-
tive, predatory practices. Together, Milbank & Tweed and
Dickstein & Shapiro have helped 42 legal aid programs in one
year alone to trademark their program name, giving these
organizations more protection and remedies in predatory prac-
tices. In addition, both firms partnered with the legal aid com-
munity to develop online training materials and content that
would help educate directors about the extent of the problem in
the digital era and the solutions available to them. Lastly, these
firms helped draft a Cyber Piracy Protocol, now available to the
legal aid community online at www.lsntap.org.

What’s in a name?

More than 100 years of a proud history of standing up for
the rights of poor people across the United States. We are
responsible for that heritage and owe it to our forebears and the
millions of people who place their trust in the “legal aid” brand
to protect it from cynical schemes that would prey upon those
most in need. 7
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