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JUSTICE WOLFSON delivered the opinion of the court: 

Social scientists have been conducting research into the 

ability of one human being to identify another. Whether such an 

expert should be allowed to testify in a criminal case is a 

matter of broad discretion for the trial court. In light of the 

specific circumstances of this case, we hold reversible error was 

committed when the trial court refused to allow an expert to 

testify. We reverse the defendant's conviction and remand for a 

new trial. 

This was a jury trial. The defendant, Walter Allen, was 

convicted of attempt murder, attempt armed robbery, and 

aggravated battery with a firearm. He was sentenced to a total 

of 43 years in prison. 

In addition to the rejection of his expert witness, 

defendant raises fourth amendment and due process issues that 
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must be resolved before we reach the matter of the expert 

witness. 

FACTS 

On March 22, 2001, two black males entered Four Star Dry 

Cleaners, showed a gun, and demanded money. During the robbery, 

one of the men "pistol whipped" Che Shin, an employee at the 

cleaners. No money was taken. Defendant was identified as a 

suspect in the attempt robbery after two witnesses, Phil Jones 

and Calvin Smith, told police they saw defendant run past them 

near the cleaners shortly after the robbery occurred. Sometime 

before April 10, 2001, Shin identified defendant from a photo 

array as one of the people who robbed him. That is not the case 

before us, but it plays a role in the case we do decide. 

On April 17, 2001, a second attempt armed robbery was 

committed at the same cleaners. Miye Goodson, an employee at the 

cleaners, was standing at the counter when two men entered the 

store. One of the men wore a dark hooded sweatshirt. The other 

man wore a yellow hooded sweatshirt with the hood up, and he 

stood and looked out the window. After one of the men approached 

the counter, Goodson asked if she could help him. The man did 

not respond. When Goodson asked again, the man reached into his 

pocket, pulled out a silver handgun, and said: "This is a stick- 

up. Give money." When Goodson turned around to get money from 

the cash register, she was shot in the back. 
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Before trial, defendant filed several pre-trial motions, 

including a motion to suppress Goodson's identification, a motion 

to quash defendant's arrest, and a motion to exclude gunshot 

residue evidence. The State filed a motion in limine to exclude 

the testimony of Dr. Steven Penrod, an expert in eyewitness 

identification. 

During a hearing on defendant's motion to suppress 

identification, Goodson testified the police visited her in the 

hospital two days after she was shot and asked her if she was 

willing to look at photographs. She identified the defendant. 

Goodson could not recall how many photos the police showed her. 

Goodson said her husband had told her the police had caught the 

man who shot her before she identified defendant and signed his 

photo. Goodson admitted that when Mort Smith, an investigator 

hired by the defense, asked her how many pictures the police 

officers showed her, she responded "just the one." At trial she 

explained what she meant by that. She did not change her 

testimony. Goodson was not asked to make an in-person 

identification of the defendant until the preliminary hearing on 

December 21, 2004, when he was sitting at counsel table in a jail 

uniform. 

Detective John OIShea testified that on the morning of April 

17, 2001, he was scheduled to go to defendant's probation 

officer's office to arrest defendant for the March 22 attempt 
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robbery. During roll call on that same morning, he learned a 

woman was shot during a robbery that morning at the cleaners. 

When defendant arrived at his probation officer's office, 

Detective OIShea arrested him for the March 22 attempt robbery. 

Detective OrShea did not have an arrest warrant. Shortly after 

defendant's arrest, Detective O'Shea transported him to the 

police station and requested an atomic absorption gunshot residue 

(GSR) test be performed on defendant1 s hands. 

On April 19, 2001, Detective OIShea went to Mount Sinai 

Hospital to interview Goodson regarding the second attempt 

robbery. He generated a black and white photo array on the ICAM 

system that included a photo of defendant. Detective O'Shea 

ended up using five photos that he thought were the most similar 

looking. When Detective OrShea asked Goodson how she was 

feeling, she said she was "in pain" and "not feeling the best." 

Goodson agreed to look at some pictures. After viewing the photo 

array, Goodson identified defendant as the shooter. Goodson 

described the shooter to Detective OIShea as a "male black in his 

30s" and "bald, no hair." Detective OrShea admitted telling 

Goodson the police had some suspects before showing her the photo 

array. He did not tell her the suspect was in custody. 

Detective O'Shea testified substantially the same at the hearing 

on defendant's motion to quash arrest and suppress evidence. 

Following arguments, the trial court denied each of 
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defendant's motions. The court granted the State's motion in 

1 imine to exclude the testimony of Dr. Penrod. 

At defendant's jury trial, Goodson testified that on April 

19, 2001, two detectives visited her at Mount Sinai Hospital. 

After Goodson said she could identify the shooter, a detective 

showed her five pictures. She identified defendant as the person 

who shot her and signed the bottom of his photograph. Goodson 

also identified defendant in open court. 

Goodson admitted that when Mort Smith, a private 

investigator for the defense, asked her how many photos the 

police had shown her at the hospital, she answered "just the 

one." Goodson explained she said "just the one" because she was 

only shown one picture of the man who shot her and four other 

pictures. During cross-examination, Goodson said she could not 

tell in what hand defendant was holding the gun because she 

panicked when she saw it. 

Detective OrShea testified substantially the same as he had 

at the suppression hearing. 

Officer Rivera, a forensic services unit investigator with 

the Chicago Police Department, testified that defendant did not 

want to participate in the GSR test. Several detectives 

physically restrained defendant and positioned his hands so the 

test could be administered. The detectives were not wearing 
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gloves, and Officer Rivera admitted he and his partner had 

handled their guns on the day the test was administered. 

Officer Robert Berk of the Illinois State Police Forensic 

Science Center testified that the GSR test showed elevated levels 

of barium, antimony, and lead on defendant's left palm. The 

elements are consistent with having handled, fired, or been in 

close proximity to a discharged firearm. He conceded, however, 

that these particles can be transferred from one surface to 

another. He noted there is only a six hour window of time for 

the administration of an atomic absorption GSR test after a gun 

has been fired. He admitted a positive test result does not 

necessarily prove an individual discharged a firearm. He 

believed, however, that the sources of lead, barium, and antimony 

he detected on defendant's hand were from gunshot residue. A 

"scanning electron microscopy" (SEM) test did not confirm the 

presence of gunshot residue on defendant's clothing. Officer 

Berk admitted the SEM test is a more sensitive, selective, and 

specific test than the atomic absorption test he used. 

Dr. Szmuel Palenik, a forensic analytical microscopist, 

testified for the defense. He said the atomic absorption GSR 

test is an unreliable means of identifying whether GSR is present 

on a surface. He noted the elements detected by an atomic 

absorption test are found in the environment and many household 

items. According to Dr. Palenik, most law enforcement agencies, 
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including the Chicago Police Department, have moved away from the 

test in light of the significant problems associated with it. 

Mort Smith, a private investigator, testified that he 

visited Goodson at her home on May 8, 2004. Goodson told him the 

police showed her two or three photographs when they visited the 

hospital in 2001. On September 22, 2004, Smith visited Goodson 

at her home and taped the interview. Goodson told Smith the 

police showed her only one photograph when she was at the 

hospital. 

The jury found defendant guilty of first-degree attempt 

murder, attempt armed robbery, and aggravated battery with a 

firearm. Following a sentencing hearing, the trial court 

sentenced defendant to a 29-year sentence for the Class X felony 

of attempt first-degree murder. Defendant was also sentenced to 

a consecutive 14-year sentence for attempt armed robbery. 

Defendant appeals. 

DECISION 

I. Motion to Suppress Evidence 

Defendant contends the trial court erred when it denied his 

motion to suppress evidence obtained in violation of his 

constitutional rights. Specifically, defendant contends the 

atomic absorption GSR test administered by the police was non- 

routine and completely unrelated to the March 22 attempt robbery 

crime he was lawfully arrested for, thus violating his fourth 
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amendment rights. 

When reviewing a trial court's ruling on a motion to 

suppress evidence, the court's factual findings are reviewed for 

manifest error while the court's ultimate ruling is reviewed & 

novo. People v. Steharn, 203 Ill. 2d 26, 33 (2002). 

Both the United States Constitution and the Illinois 

Constitution protect against unreasonable searches and seizures. 

U.S. Const., amend. IV; Ill. Const. 1970, art. I, § 6. A 

warrantless search and seizure is per se unreasonable unless it 

comes within one of a few recognized and limited exceptions. 

Steham, 203 Ill. 2d at 34. "One such exception, which has been 

found reasonable under the fourth amendment to the United States 

Constitution, is a search incident to a lawful arrest." Steham, 

203 Ill. 2d at 34, citing United States v. Robinson, 414 U.S. 

218, 224-26, 94 S. Ct. 467, 471-73, 38 L. Ed. 2d 427, 434-36 

(1973). 

Defendant does not contend the police lacked probable cause 

to arrest him for the March 22 attempt armed robbery. Instead, 

he contends that because he was neither under arrest for, nor a 

suspect in, the April 17 attempt robbery, the police had no 

reasonable basis or justification for performing a GSR test on 

him. Defendant contends the police must provide a rational 

justification for conducting a search unrelated to the crime for 

which a defendant is arrested, which they have failed to do in 



this case. Since the police were authorized to detain defendant, 

the question becomes to what extent he could be searched. See 

People v. Sevmour, 84 Ill. 2d 24, 33, 416 N.E.2d 1070 (1981). 

While no Illinois court has specifically addressed this 

issue, similar issues have been addressed at length in the 

federal courts. 

In Schmerber v. State of California, 384 U.S. 757, 86 S. Ct. 

1826, 16 L. Ed. 2d 908 (l966), a case cited by defendant, the 

Supreme Court was asked to consider whether the police were 

justified in requiring petitioner to submit to a blood test after 

he was arrested while receiving treatment in a hospital following 

a car accident. The Court explained that the fourth amendment's 

proper function is "to constrain, not against all intrusions as 

such, but against intrusions which are not justified in the 

circumstances, or which are made in an improper manner." 

Schmerber, 384 U.S. at 768, 86 S. Ct. at 1834, 16 L. Ed. 2d at 

The court noted that the percentage of alcohol in the blood 

begins to diminish shortly after drinking stops. Because the 

officer might reasonably have believed he was confronted with an 

emergency in which the delay necessary to obtain a warrant 

threatened the destruction of the evidence, the court held the 

attempt to secure evidence of blood-alcohol content was lawful 

under the fourth amendment. 
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In United States v. DfAmico, 408 F.2d 331 (2nd Cir. l969), 

the court was asked whether a defendant's fourth amendment rights 

were violated when a federal agent, without a search warrant or 

the defendant's consent, clipped several strands of hair from the 

defendant's head while he was in custody. The court held the 

clipping of the few strands of hair unquestionably constituted a 

seizure that might conceivably be subject to the constraints of 

the fourth amendment. DfAmico, 408 F.2d at 332. 

However, because the clipping by the officer of a few 

strands of hair was so minor an imposition that the defendant 

suffered no true humiliation or affront to his dignity, the court 

held a search warrant was not required to justify the officer's 

act. D'Amico, 408 F.2d at 333. The taking of several strands of 

hair while the defendant was in custody was no more prejudicial 

than taking his fingerprints or his photograph. D'Amico, 408 

F.2d at 333. See also United States v. Richardson, 388 F.2d 842, 

845 (6th Cir. 1968) (examination of the defendant's hands for 

evidence of incriminating fluorescein powder held not to be a 

search within Schmerber) . 
Similarly, in United States v. Bridaes, 499 F.2d 179 (7th 

Cir. 1974)' the court was asked to consider whether a hand swab 

test conducted on the defendant without his consent during an 

interrogation violated his fourth amendment rights. Following 

the defendant's refusal to answer questions concerning his 
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handling of explosives during an interrogation, federal agents 

swabbed his hand without his consent. Based on the chemical 

analysis of the swabs, the agents obtained a warrant to search 

defendant's car and house. Bridges, 499 F.2d at 184. The court 

found the swabbing was not an unreasonable search because it was 

"no more offensive to [the defendant's] person than 

fingerprinting or photographing him." Bridaes, 499 F.2d at 184. 

Defendant relies on People v. Machroli, 44 111. 2d 222, 224, 

254 N.E.2d 450 (1970), to support his contention that the GSR 

test constituted an unreasonable search and seizure in light of 

the facts of this case. 

In Machroli, the defendant was arrested by a police officer 

who responded to a domestic disturbance call. Prior to the 

defendant's arrest, an officer saw him remove a small white box 

from his pant's pocket and place it on a dresser. After the 

defendant left the bedroom, the officer entered, picked up the 

box, opened it, and discovered three white tablets. The pills 

were identified as an illegal narcotic. In rejecting the State's 

justification for the search, the court held " [ a ]  search incident 

to arrest is authorized when it is reasonably necessary to 

protect the arresting officer from attack, to prevent escape, or 

to discover the fruits of the crime." Machroli, 44 Ill. 2d at 

224-25, citing Chime1 v. California, 395 U.S. 752, 89 S. Ct. 

2034, 23 L. Ed. 2d 685 (1969). The court noted the box and its 



contents were in no way related to the offense for which the 

defendant was arrested. The court held there was no 

justification other than curiosity for the officer's conduct in 

entering the bedroom and taking possession of the box. Machroli, 

44 Ill. 2d at 225. 

Similarly, in People v. Burnett, 20 Ill. 2d 624, 170 N.E.2d 

546 (1960), our supreme court was asked to consider whether the 

search of defendant's apartment was incidental to his arrest. 

After defendant was arrested for operating a "lewd and 

lascivious" show, the police searched his apartment and found a 

locked tin box in the bedroom closet. The police opened the box 

and found obscene photographs. The supreme court held there was 

nothing in the record to indicate a search of the box was 

reasonably necessary to protect the officers or prevent the 

defendantf s escape. Burnett, 20 Ill. 2d at 625-26. 

Additionally, the police had already gathered all of the evidence 

necessary to prove or connect defendant to the crime he was 

arrested for. The court held the search of the box was not 

incidental to the arrest. The evidence was suppressed. Burnett, 

In Robinson, however, the Supreme Court noted the search 

incident to a lawful arrest exception to the fourth amendment's 

warrant requirement has historically been formulated into two 

distinct positions. Robinson, 414 U.S. at 224. "The first is 
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t h a t  a  s e a r c h  may be made of t h e  person of t h e  a r r e s t e e  by v i r t u e  

of t h e  l a w f u l  a r r e s t .  The second i s  t h a t  a  search may be made of 

the  a rea  w i t h i n  con t ro l  of t he  a r r e s t e e . "  (Emphasis added.) 

Robinson, 4 1 4  U . S .  a t  224, 94 S .  C t .  a t  4 7 1 ,  38 L. Ed. 2d a t  435. 

The Court no ted  t h a t  throughout i t s  s e r i e s  of cases  d i scuss ing  

t h e  p e r m i s s i b l e  a rea  beyond t h e  person of an a r r e s t e e  t h a t  may be 

searched, "no doubt has been expressed a s  t o  t h e  unqua l i f i ed  

a u t h o r i t y  of t h e  a r r e s t i n g  a u t h o r i t y  t o  search  t h e  person of t h e  

a r r e s t e e . "  (Emphasis added.) Robinson, 4 1 4  U . S .  a t  225, 94 S. 

C t .  a t  472, 38 L .  Ed. 2d a t  436. 

The Supreme Court was asked t o  cons ider  whether a  p o l i c e  

o f f i c e r ' s  i n s p e c t i o n  of a  crumpled c i g a r e t t e  package found on t h e  

defendant ' s  person and se i zu re  of he ro in  capsules  found i n s i d e  

t h e  package without a  warrant were pe rmiss ib l e  a f t e r  t h e  

defendant was l awfu l ly  a r r e s t e d  f o r  o p e r a t i n g  a  motor v e h i c l e  

with  a  revoked l i c e n s e .  The Court h e l d  a  sea rch  of a  defendant ' s  

person i n c i d e n t  t o  a  lawful a r r e s t  r e q u i r e d  "no a d d i t i o n a l  

j u s t i f i c a t i o n . "  Robinson, 4 1 4  U.S. a t  235, 94 S .  C t .  a t  477, 38 

L .  Ed. 2d a t  4 4 1 .  " I t  i s  t h e  f a c t  of t h e  lawful  a r r e s t  which 

e s t a b l i s h e s  t h e  a u t h o r i t y  t o  sea rch ,  and w e  ho ld  t h a t  i n  t h e  c a s e  

of a  lawful  c u s t o d i a l  a r r e s t  a  f u l l  s ea rch  of t h e  person i s  no t  

on ly  an except ion t o  t h e  warrant requirement of t h e  Fourth 

Amendment, bu t  i s  a l s o  a  ' reasonablef  s e a r c h  under t h a t  

Amendment." Robinson, 4 1 4  U.S. a t  235, 94 S.  C t .  a t  477, 38 L. 
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Ed. 2d at 441. 

Our supreme court relied on Robinson in People v. Hoskins, 

101 Ill. 2d 209, 216, 461 N.E.2d 941 (1984). In Hoskins, the 

defendant approached an unmarked police car and offered to 

perform a sexual act for money. When she was told she was under 

arrest for prostitution, defendant ran from the officers and 

dropped her purse. After defendant was caught the police 

searched her purse. The officers found a hypodermic needle and a 

metal cap with cocaine adhering to it. The State argued the 

search was valid as incident to a lawful arrest. The supreme 

court held the search was proper under Robinson, which 

"authorizes a warrantless search of the defendant's purse, which 

is immediately associated with defendant's person, simply on the 

lawful, custodial arrest." Hoskins, 101 Ill. 2d at 217. The 

court noted the Robinson holding is " 'a straight forward rule, 

easily applied, and predictably enforced., " Hoskins, 101 Ill. 2d 

at 217, quoting New York v. Belton, 453 U.S. 455, 459, 101 S. Ct. 

2860, 2863, 69 L. Ed. 2d 768, 774 (1981) (Supreme Court extended 

Robinson to all containers within the defendant's immediate 

control) . 
Because Machroli and Hoskins involved instances where the 

police searched the area in the vicinity of the defendant's 

control, not the defendant's person, we find they are 

distinguishable from the present case. See Robinson, 414 U.S. at 
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235, 94 S. Ct. at 477, 38 L. Ed. 2d at 441; Hoskins, 101 Ill. 2d 

at 217. 

The hand swab performed on the defendant was a minor 

intrusion, no more offensive than fingerprinting or 

photographing. See Bridaes, 499 F.2d at 184. Because the hand 

swabbing was so "minor an imposition that the defendant suffered 

no true humiliation or affront to his dignity," we find a search 

warrant was not required to justify the GSR test after defendant 

was in custody and while the arresting officers were assigned to 

investigate the April 17 attempt robbery. See Bridaes, 499 F.2d 

at 184; DfAmico, 408 F.2d at 333. In light of the circumstances 

in this case, we find the hand swabbing was not an unreasonable 

search and seizure. 

11. Identification Testimony 

Defendant contends the trial court's denial of his motion to 

suppress Goodson's identification was manifestly erroneous. 

Specifically, defendant contends the photo array used by the 

police was unduly suggestive. Defendant also contends the 

admission of Goodson's in-court identification deprived him of 

his right to due process because the identification was not 

sufficiently independent from the highly suggestive photo array. 

On a motion to suppress identification, the defendant bears 

the initial burden of establishing the pretrial identification 

was "so unnecessarily suggestive that it gave rise to a 
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substantial likelihood of irreparable mistaken identification." 

People v. Curtis, 262 Ill. App. 3d 876, 882, 635 N.E.2d 860 

(1994) . A trial courtf s ruling on a motion to suppress 

identification will not be set aside unless manifestly erroneous. 

Curtis, 262 Ill. App. 3d at 882. 

Defendant contends the photograph display was impermissibly 

suggestive because Goodson's contradictory testimony indicates 

she may have been shown only a single photo of defendant and no 

other suspects. We disagree. 

Our supreme court has recognized "show-up" identifications, 

or identification procedures that include only a single defendant 

without any other suspects, carry "a dangerous degree of improper 

suggestion" (People v. Blumenshine, 42 Ill. 2d 508, 512, 250 

N.E.2d 152 (1969) ) ,  but the trial court here found Detective 

OfShea showed Goodson "a number of photographs" in the hospital. 

While we recognize Goodsonts testimony at the suppression hearing 

and at defendant's trial wavered regarding exactly how many 

pictures she was shown in the hospital, she consistently said she 

was shown more than one photo in the array. Detective OfShea 

also testified that he showed Goodson five pictures at the 

hospital, which included one picture of the defendant. Those 

photos are part of the record. 

The issue of witness credibility was for the court to 

resolve. See Peo~le v. Pitman, 211 Ill. 2d 502, 512, 813 N.E.2d 

-16- 
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93 (2004) ("This deferential standard of review is grounded in 

the reality that the circuit court is in a superior position to 

determine and weigh the credibility of the witnesses, observe the 

witnesses' demeanor, and resolve conflicts in their testimony.") 

After reviewing the record, we see no reason to disturb the trial 

court's finding that Goodson was shown multiple photographs. 

Alternatively, defendant contends that even if Goodson was 

shown a five-photo lineup, the lineup was still 

unconstitutionally suggestive due to the differences in 

appearance between defendant and the other alleged individuals in 

the photo array. 

Initially, the State contends defendant waived this issue by 

failing to raise it in his motion to suppress. See People v. 

McAdrian, 52 Ill. 2d 250, 253, 287 N.E.2d 688 (1972). Waiver 

aside, we reject defendant's contention. 

Individuals selected for a photo array lineup need not be 

physically identical. People v. Denton, 329 Ill. App. 3d 246, 

250, 767 N.E.2d 879 (2002). "Differences in their appearance go 

to the weight of the identification, not to its admissibility." 

Denton, 329 Ill. App. 3d at 250. 

Based on a careful review of the photographs presented as 

part of the record, we find the photo array was not impermissibly 

suggestive. All individuals displayed in the photo array had 

similar general physical characteristics. While defendant 



contends he was the only person who was actually bald in the 

photo array, we note all of the individuals had very closely 

cropped hair in the pictures, which appeared similar to 

defendant's hairstyle in the picture shown to Goodson. 

We find the photo array was not unduly suggestive. In light 

of our determination, we need not address defendant's contention 

that the suggestive photo array tainted Goodson's in court 

identification. 

111. Eyewitness Expert Testimony 

Defendant contends the trial court's exclusion of Dr. Steven 

Penrod's eyewitness identification testimony deprived him of his 

right to due process and his right to present a defense. 

Generally, an expert will be permitted to testify if his 

experience and qualifications afford him knowledge which is not 

common to lay persons and where such testimony will aid the trier 

of fact in reaching its conclusion. People v. Enis, 139 Ill. 2d 

264, 288, 564 N.E.2d 1155 (1990), citing People v. Jordan, 103 

Ill. 2d 192, 208, 469 N.E.2d 569 (1984). See also People v. 

Sarseant, 292 Ill. App. 3d 508, 685 N.E.2d 956 (1997). Trial 

courts are given broad discretion when determining the 

admissibility of an expert witness. Enis, 139 Ill. 2d at 290. 

The question here is whether the trial court abused its 

discretion. 

When considering the reliability of expert testimony, the 



court should balance its probative value against its unfairly 

prejudicial effect. Enis, 139 Ill. 2d at 290. "In the exercise 

of his discretion, the trial judge should also carefully consider 

the necessity and relevance of the expert testimony in light of 

the facts in the case before him prior to admitting it for the 

jury's consideration." Enis, 139 Ill. 2d at 290. 

In Enis, our supreme court considered whether the defendant 

was entitled to introduce testimony of an expert witness 

regarding reliability of eyewitness testimony. The defense, in 

an offer of proof, claimed the expert would testify that: the 

relationship between confidence and accuracy is insignificant; 

the higher the stress level the less accurate the memory; the 

identification is usually worse if a weapon is present; and 

jurors give too much weight to time estimates. 

The supreme court found the expert's testimony was not 

necessary because none of the witnesses was in a high stress 

situation, onlyone witness saw a weapon, and testimony regarding 

time estimates was not relevant to the case. Further, the court 

found that while the witnessest confidence may have been at issue 

in the case, that factor alone did not warrant a new trial. 

Concluding the expert testimony would not have aided the jury in 

reaching its conclusion, the court held the trial court did not 

abuse its discretion in denying the testimony. Enis, 139 Ill. 2d 

at 289. 
























