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By Russell Stetler
In the post-Furman era, from the careful parsing of the first death penalty statutes in the seventies to the construction of labyrinthine procedural bars to overturning death sentences in the nineties, the U.S. Supreme Court has held one principle constant in capital jurisprudence -- the Eighth Amendment requirement of individualized selection for society's punishment of last resort. 

Over the past two decades, the Court has distinguished between the eligibility phase of capital cases, where the jury's discretion must be channeled and limited to "ensure that the death penalty is a proportionate punishment and therefore not arbitrary or capricious in its imposition," and the selection phase, where the Court recently reaffirmed the need for "a broad inquiry into all relevant mitigating evidence to allow an individualized determination."1 

But who should conduct this inquiry? A journalist who helped put together an early post-Furman successful mitigation case wrote that one of the defense team's first realizations was that:

A significant legal blind spot existed between the roles played by the private investigator and the psychiatrist, the two standard information-getters in the trial process. Neither one was suited to the task at hand here - namely discovering and then communicating the complex human reality of the defendant's personality in a sympathetic way.

Significantly, the defendant's personal history and family life, his obsessions, aspirations, hopes, and flaws, are rarely a matter of physical evidence. Instead they are both discovered and portrayed through narrative, incident, scene, memory, language, style, and even a whole array of intangibles like eye contact, body movement, patterns of speech - things that to a jury convey as much information, if not more, as any set of facts. But all of this is hard to recognize or develop, understand or systematize without someone on the defense team having it as his specific function. This person should have nothing else to do but work with the defendant, his family, friends, enemies, business associates and casual acquaintances, perhaps even duplicating some of what the private detective does, but going beyond that and looking for more. This takes a lot of time and patience. 2
Professor Gary Goodpaster noted in 1983 how life-history investigation to develop mitigation evidence in death-penalty cases requires different skills from those honed in law school and noncapital criminal defense. He wrote:

Trial counsel has a duty to investigate the client's life history, and emotional and psychological make-up, as well as the substantive case and defenses. There must be inquiry into the client's childhood, upbringing, education, relationships, friendships, formative and traumatic experiences, personal psychology and present feelings. The affirmative case for sparing the defendant's life will be composed in part of information uncovered in the course of this investigation. The importance of this investigation, and the thoroughness and care with which it is conducted, cannot be overemphasized. 3
Goodpaster also stressed the need to commence mitigation investigation at the first indication that the prosecution might seek the death penalty - both because of the need to unify guilt and penalty phase strategies, and because of practical difficulties in locating life-history witnesses who might be dispersed and harder to trace than traditional guilt-innocence witnesses. 4
When the Court enunciated the standard for a claim of ineffective assistance of counsel in capital cases,5 it announced counsel's "duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary."6 Numerous circuit courts of appeal have applied this standard and found capital counsel ineffective for failure to investigate, develop, and present adequate mitigation evidence. A survey of U.S. Court of Appeals cases (as of May 12, 1999) involving successful ineffective assistance of counsel claims since Strickland where capital sentencing phase errors were found to include numerous deficiencies and inadequate mitigation disclosed two cases in the Fifth Circuit, five in the Seventh Circuit, four in the Eighth Circuit, eight in the Ninth Circuit, and eighteen in the Eleventh Circuit. See, for example, Dobbs v. Turpin, 142 F.3d 1383 (11th Cir. 1998) (attorney has duty to conduct reasonable investigation, including an investigation of defendant's background, for possible mitigating evidence) and Bean v. Calderon, 163 F.3d 1073 (9th Cir. 1998) (ineffectiveness did not arise from failure to employ novel tactics, but from inadequacies in trial preparation, including failing to conduct an adequate investigation). 7
Over the years, two key points have become clear. First, lawyers - and traditional guilt-innocence investigators - generally lack the skills to conduct life-history investigation. Second, even if lawyers had the skills, it is more cost-effective to employ those with recognized expertise in developing mitigation evidence.8 A Federal Judicial Conference report offered this overview:

Mitigation specialists typically have graduate degrees, such as a Ph.D. or master's degree in social work, and have extensive training and experience in the defense of capital cases. They are generally hired to coordinate an investigation of the defendant's life history, identify issues requiring evaluation by psychologists, psychiatrists or other medical professionals, and assist attorneys in locating experts and providing documentary materials for them to review. Although most often they assist counsel in assembling and interpreting the information needed in the penalty phase of a capital case, in some cases mitigation specialists are also called to testify about their findings. 
Social work has come to be viewed as the profession which is most closely akin to the specialty of mitigation investigation, but the term "mitigation specialist" has been applied to a wide range of practitioners in capital cases - from paralegals, law students, and investigators, who gather factual information about the client, to social workers, clinical psychologists, anthropologists, and urban geographers, who testify in the penalty phase of death penalty trials and interpret the factors which shaped the client's life. Expertise is required at both ends. Gathering and processing life-history information is a highly specialized art, and testifying effectively requires a separate skill beyond the professional discipline on which the testimony will be based.

Fact-gatherers harvest the raw data from which the penalty-phase presentation of mitigation evidence is developed. They gather records, they process information; they identify and locate witnesses, they interview witnesses, they generate notes and reports, they identify more records to seek, and so forth. They are part of a cyclical process. Their assignment is open-ended. Testifying experts address particular referral questions. The rules of the specific litigation environment - especially the discovery law, which varies between jurisdictions and according to the procedural posture of a case within a specified jurisdiction - may affect whether fact-gathering mitigation specialists can also serve as testifying witnesses, social historians who narrate a client's life story. 9
Capital practitioners recognize that life-history investigation is multigenerational (to identify genetic predispositions, in utero exposures, and historic influences of cultures and subcultures), multidisciplinary (to identify biological, psychological, and social factors affecting the client's functioning), and nonlinear (in the sense that the end point of the investigation cannot be foreseen at the beginning). It covers what Prof. Welsh White has aptly referred to as "broad stretches of history":

Evidence presented in a typical trial is designed to answer questions relating to discrete events such as whether the car went through a red light at the time of the accident or whether defendant had the intent to kill at the time he fired the fatal shot. Mitigating evidence, on the other hand, deals with broad stretches of history. In order to explain the kind of person the defendant is and the reason for his crime, witnesses may need to testify to the defendant's entire life, including events occurring before he was born. To present such evidence effectively, counsel should review a great mass of material to identify witnesses and events that will make the defendant's life meaningful to the sentencer. 10
Professor White concludes by invoking the American Bar Association's view of "reasonable investigation" in capital cases (identical to and derived from NLADA's death penalty standards) as mandated by Strickland: 

[A]reasonable investigation in preparation for the penalty trial should encompass both a broader and deeper search for evidence. The search should be broader in the sense that more types of evidence should be sought. Lower courts have focused particularly on the obligation to investigate the defendant's mental health and deprived background because mitigating evidence drawn from these sources will be especially powerful. Experience has demonstrated, however, that other types of mitigating evidence also may be persuasive to the sentencer and that the combination of mitigating evidence presented is critical. . . . Thus, the standard of a reasonable investigation in preparation for the penalty phase should encompass the ABA's view that such an investigation "should comprise efforts to discover all reasonably available mitigating evidence and evidence to rebut any aggravating evidence that may be introduced by the prosecutor" recognizing that both "mitigating" and "aggravating" evidence are terms that should be broadly defined.11
The good news for capital counsel is that there is a growing community of specialists with expertise in uncovering mitigation. NLADA has published a 1999 edition of its NLADA Mitigation Directory: A National Compilation of Death Penalty Mitigation Specialists. NLADA's annual death-penalty training conference, Life in the Balance, devotes two days of plenaries and workshops to its mitigation track focusing on this unique component of the capital trial team. The National Association of Criminal Defense Lawyers is offering additional annual training focused exclusively on mitigation, and the National Association of Sentencing Advocates (founded in 1992) has also devoted significant attention to developing this area of specialized expertise. New web sites will help defenders to tap the resources of mitigation specialists across the country and to identify the cases which provide compelling authority for the proposition that mitigation investigation is critical to constitutionally effective representation when a client's life is in the balance. 



Russell Stetler is the director of investigation and mitigation for the Capital Defender Office in New York City.



1Buchanan v. Angelone, 118 S.Ct. 757 (1998), at 761. See Woodson v. North Carolina, 42 U.S. 280 (1976), at 303.

2Lacey Fosburgh, "The Nelson Case: A Model for a New Approach to Capital Trials," in California Death Penalty Manual, prepared by the California State Public Defender, 1982 supplement (July 1982), N6-N10, at N7.

3Gary Goodpaster, "The Trial for Life: Effective Assistance of Counsel in Death Penalty Cases," 58 N.Y.U.L.Rev. 299 (1983), at 323-324.

4In addition, many capital jurisdictions now seek early defense input before prosecutors make final decisions as to whether the death penalty will be sought in individual cases. The Subcommittee on Federal Death Penalty Cases, Committee on Defender Services for the Judicial Conference of the United States, for example, reported in this regard: "One of defense counsel's most important functions is to present information first to the local United States Attorney and then to the Justice Department that would justify a lesser sentence. Effective advocacy requires counsel to explore all of the issues that are likely to enter into the Attorney General's decision whether to authorize a federal death penalty prosecution, including the nature and strength of the federal interest, the evidence of guilt, and the aggravating and mitigating factors." Federal Death Penalty Cases: Recommendations Concerning the Cost and Quality of Defense Representation, Federal Judicial Conference, May 1998. The report is available at http://www.uscourts.gov/dpenalty/1COVER.htm and is hereinafter cited as "Federal Recommendations."

5Strickland v. Washington, 466 U.S. 668 (1984).

6Strickland, at 691.

7One useful website for surveying this evolving consensus is maintained by the death penalty project at Cornell (http://www.lawschool.cornell.edu/lawlibrary/death/index.html). Additional websites will be launched this year by the Habeas Assistance and Training Project and the Federal Death Penalty Resource Counsel Project. Both will provide defenders with up-to-the-minute information on developments in this area in courts across the country.

8See Federal Recommendations, loc. cit. "The work performed by mitigation specialists is work which otherwise would have to be done by a lawyer, rather than an investigator or paralegal." 

9See Arlene Bowers Andrews, "Social Work Expert Testimony Regarding Mitigation in Capital Sentencing Proceedings," Social Work (Journal of the National Association of Social Workers), v. 36, n. 5 (September 1991), pp. 440-445. 

10Welsh S. White, "Effective Assistance of Counsel in Capital Cases: The Evolving Standard of Care," 1993 U.Ill.L.Rev. 323, at 361. For an example of the significance of "events occurring before [defendant] was born," see Hendricks v. Calderon, 70 F.3d 1032 (9th Cir. 1995), where predispositions to mental illness in the maternal lineage were unknown to defendant because his mother had died in childbirth.

11White, op. cit., at pp. 355-56, quoting ABA Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases, Guideline 11.4.1(C) (Washington, DC: American Bar Association, February 1989). 

