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Special Focus: Defenders in Drug Courts

 This special double issue of Indigent Defense is devoted to an examination of the defender role in drug courts. Are they the long-awaited second coming of rehabilitation as a sanctioning goal? Are they the death rattle, or at least the beginning of the end, of the War on Drugs, marking a shift away from incarceration and toward treatment for drug dependent offenders? Or are they a ploy by politicians, prosecutors and judges to neuter defenders, to turn them from warriors into "team players," from advocates into social workers? What are the ethical challenges for defenders? How do defenders already in them feel about them? What do they cost? How should defenders respond if a drug court is under consideration for their jurisdiction?

Drug courts are sweeping the nation. U.S. Justice Department assistance for drug courts has grown dramatically in just a few years, from $12 million in 1995 to $15 million in 1996, and doubling to $30 million in 1997. For 1998, the Administration is seeking $75 million (Attorney General Janet Reno was a leader in creating the nation's first drug court, in Dade County, Florida), though Senate legislation proposes cutting this to $40 million and the House proposes $30 million. Other federal agencies have chipped in more than $20 million, and states have contributed another $45 million. The number of drug courts in the planning phase is about the same as the number currently operating (193). Though some states are awash in them (40 percent of all drug courts are in California and Florida), others are just beginning. The reality is: the trend grows while the funding flows.

NLADA has no position on drug courts, but is committed to providing its members thorough technical assistance on how to deal with the numerous practical and ethical challenges presented in such emerging adjudication trends.

Back to Top
Critical Issues for Defenders in the Design and Operation of a Drug Court

By Michael P. Judge

Drug-dependent clients need two things from a drug court: effective defense representation to address legal issues, and treatment and recovery opportunities to address long term personal needs. Active defender participation in all phases of the drug court, from design to operation, makes it more likely that the program will be client-oriented. The key is to maintain the defender presence.

The defense role in drug courts

The defense function in the traditional adversarial system is to resist the government's charges, to avoid or minimize loss of liberty or other sanctions. "Alternatives" offered to address antisocial behavior might be viewed warily, since careful monitoring of clients' behavior can be used to justify imposition of additional punitive measures.

The defense role in drug courts stems from a holistic view of the client's involvement in the criminal justice system. A key goal is to figure out why the client came into the criminal justice system, and to provide opportunities to prevent the client from coming back. Equal emphasis is placed on legal advocacy and development of sentencing or diversionary plans (see NLADA's Performance Guidelines for Criminal Defense Representation, section 8, sentencing). Social service and probation agencies work to solve the problems related to addiction, and to empower the client to become functional in society. The drug court brings these agencies together to promote a therapeutic approach, while maintaining discretion to order graduated sanctions for infractions, toward the goal of helping the individual overcome the addiction. Loss of liberty is just one component of a graduated sanctions plan that allows the court to pursue a total treatment regimen.

The defender works as a member of a team with the court, prosecution, treatment provider, and corrections officials, to address the root causes of the addiction, and to provide social services such as housing, job training, education and employment, to make the client a functioning member of society. But it is essential that the policies and procedures of drug court programs be compatible with legal and ethical standards for defense representation. It is critical that the defender's role is not to make decisions about the client's participation or treatment, but to provide thorough advice about the drug court and let the client decide. 

Initial defender involvement

If the establishment of a drug court is being considered, defenders should be at the table to provide input on all the policy and procedure issues distinct to that jurisdiction. If a drug court is being designed without the participation of the defender office, the office must insert itself into the process. Defender participation can make the difference between a client-centered drug court and a court meant only to speed drug case processing, where incarceration rather than treatment is dominant.

Participating agencies need to appreciate the unique knowledge the defender community can provide on the needs and perspectives of the client community. The goal of assisting clients who want to end addiction, or leave a drug-involved lifestyle, cannot be reached if the program has unrealistic expectations about what constitutes successful participation. A negative experience by clients will lead to their reluctance to participate, the unwillingness of defenders to promote the program, and ultimately the underuse or even demise of the drug court. 

Initial planning and design issues should be addressed by an exploratory committee comprising executive level representatives from each agency to be involved in the drug court. Defenders should insist that all major policy issues of importance to the defense be resolved prior to making a commitment to the drug court program, since it is much harder to add elements of a client-centered program after funding is secured and the program is set in motion. There is much to be gained for the client by having a well designed and properly implemented drug court program, but much to be lost if defender support is withdrawn due to misunderstandings that could have been avoided. It is important that the program be statutorily based, or be mandated in a court order, so that changes occur only with the consent of all agencies involved.

Operational elements

The operational and procedural guidelines provide the foundation for the drug court program. Defender input can make an important difference in shaping various key elements of a drug court program.

Early intervention. The goal of expedited disposition must be balanced against the importance of allowing defendants an opportunity to consult with an attorney before deciding whether to participate. Assessing legal issues particular to the case, including search and seizure issues, sufficiency of the charges, and timely filing of the complaint must be seen as central to the defense function. Also, effective treatment mandates that the probation office or treatment provider conduct interviews and file necessary reports before the first court appearance.

Eligibility. A client-centered drug program should allow participation not only by clients charged with low-level drug offenses such as simple possession or personal use, with limited criminal histories, but clients who are charged with more substantial offenses or offenses not drug-related on their face, such as drug distribution, burglary, domestic violence or assault, and who have more significant criminal histories, such as felony convictions, or convictions for drug sales, property offenses or violence. Where there is resistance to such broader eligibility, the defender may be able to negotiate discretionary eligibility if other factors are present, such as no recent convictions, no other pending cases, or past success on probation, parole or in a treatment program.

Pre-adjudication v. post judgment. It may be advantageous to have both types of programs. A pre-adjudication program is typically available to clients with no significant criminal history, but clients with more significant histories or aggravated charges can be barred from participation. Designing a post judgment program may provide the compromise necessary to allow these clients the opportunity offered by the drug court.

Voluntary v. involuntary participation. Though the natural defender preference is for voluntary program participation, there may be a call for coerced participation as well. [Editorial note: numerous studies indicate that offenders coerced into treatment by the criminal justice system do as well as those who enter voluntarily. The studies are discussed in Preventing Crime: What Works, What Doesn't, What's Promising, a Report to the U.S. Congress prepared for the National Institute of Justice, by the Department of Criminology and Criminal Justice at the University of Maryland; the report can be found at www.ncjrs.org/works/]. Careful review of such proposals should be made by the defense community, aided by independent analyses of what is needed in the community, and success of other such programs.

Protocols for admissibility of evidence, statements, and waiver of rights. For eligibility, placement and treatment purposes the client may be encouraged to make statements, or provide evidence, such as urinalysis, that would be protected in an adversarial proceeding. Defenders will want to ensure that such evidence is used for the limited purpose of treatment, and cannot be used against the client should litigation be re-instituted. Also, waiver of such rights as speedy trial to participate in the drug court program should be fully restored if prosecution proceeds.

Legal consequences of successful completion. Dismissal of the pending charges is typically the outcome for successful completion, but there should also be the opportunity for complete expungement so that future employment, housing or other opportunities are not threatened by having to disclose the arrest or participation in the drug court.

Legal consequences of failure to complete. The client must know at the outset the consequences of failing to complete the program, e.g., a lengthier period of incarceration, awarding of credit for time served (especially for a residential program), loss of bail or release on own recognizance.

Fees. Clients must know what is expected of them in terms of fees to the treatment provider, the court, public defender or probation offices. If fees are to be assessed, payment should not be required until successful completion of the program and a determination that the client has the resources to make the payments.

Procedures for complaints. In the event of complaints against drug court personnel, procedures should be established for reviewing conduct and actions in a professional setting. 

Design of the treatment program

The committee designing the treatment program may be different from the policy and operational committees. The defender component of the treatment committee should include defender representatives versed in addiction, treatment strategies, and programs available in the community, such as sentencing advocates or social workers with specialized training in substance abuse. If a client fails in the program, it should be due to the client, not the design of the program.

The treatment philosophy will determine many of the operational issues. Defenders should urge a realistic program philosophy, which recognizes, for example, that: 1) addicts are more amenable to successful intervention when they are in the crisis of initial arrest and incarceration; 2) relapse must be expected as part of the recovery process; and 3) addiction to drugs or involvement in a drug life style may be long-standing, so that treatment must be long-term and comprehensive. 

One treatment program will not fit the needs of all clients; it is important to enlist the assistance of governmental and community agencies providing related social services.

The following factors should be considered in designing the treatment program:

1) Strong front-end resources to meet immediate needs;

2) First court appearance within two days of arrest;

3) Discretion to extend the treatment period to allow for relapse, e.g., to complete a one-year program in 18 months; 

4) Access to day treatment and residential care facilities;

5) Transportation access and financial assistance;

6) Concomitant personal issues, e.g., pregnancy, HIV-AIDS, mental or physical disabilities;

7) Language, cultural and ethnic variables;

8) Qualifications and individual support of representatives of agencies, including the judge, prosecutor, probation officer, and treatment liaison or provider;

9) Risk assessment design, including drug history, personal skills or deficiencies;

10) Graduated sanctions, at the discretion of the court; and

11) Social services for employment, job training and placement, literacy, education, housing, child care, and medical and mental health treatment.

Court appearances

In a drug court, court appearances play an integral role in the therapy of the client. In the early stages, court appearances should be frequent to reinforce positive behavior, and to check on poor progress before it becomes intractable. Defenders must stress to clients the reality of consequences for consistently noncompliant behavior, and must be careful not to substitute their views for those of the client when making representations to the court or treatment providers.

Staying involved

Once the drug court is under way, defender representatives should attend meetings of treatment providers to discuss the progress of clients, so that clients presenting greater challenges are not terminated from the program. Discussion should include the regular monitoring of urinalysis, and the need for more intensive treatment for specified clients. Site visits should also be part of the defender oversight to determine the level of services being provided, and convey an understanding that high quality service is expected. A useful tool to develop is a "customer service survey" to gather candid assessment from clients, whether they are successful, have had consistent relapse, or left the program. 

The need to assess policy and design issues is an ongoing process. A committee comprised of the personnel who operate the drug court should meet regularly to resolve problems, evaluate progress, revise procedures, and incorporate new treatment providers and methods. The proactive presence of the defender on this committee will help ensure that the program evolves to best serve the needs of the clients.

Revised from materials prepared by Michael P. Judge, Public Defender, Los Angeles, California, for the 1995 National Symposium on the Implementation and Operation of Drug Courts
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Confidentiality and Drug Treatment Courts 

By Robert L. Ward 

 

Drug treatment courts provide an excellent opportunity for recovery within the criminal justice system for individuals who have an unwanted addiction or drug lifestyle. Many defense lawyers applaud the structure, focused attention, and resources that are available for eligible clients.

While defenders understand that drug court programs can only work if clients come forward with private information, there is concern about the use and access of this information in legal proceedings. If the information gathered supports treatment, counseling or other social service intervention as the client desires, then there is no problem. However, if the client's decision or actions result in termination from the drug court program, there is a serious question about how information given for recovery purposes may be used in criminal proceedings.

What happens, for instance, when after criminal charges have been reinstated, the prosecutor wants to disprove the client's sincerity for rehabilitation by introducing statements made during treatment sessions that the client never really wanted to be in the program? If the treatment provider learns that the client is a known associate of suspects in a high profile case, can this information be used to compel the client's testimony or indict on further charges? What if, several years after successful completion of a drug program, and expungement of charges, the client commits a serious offense and the prosecutor wants to use damaging evidence from the drug court treatment records to deny bail or show a similar pattern of conduct?

The challenge is to guard against misuse of confidential information gathered in the drug court process when the original charges are re-instituted, there is an investigation into crimes in which the client is a witness or suspect, or criminal charges are brought subsequent to participation in a drug court program. 

Any information that either flows directly or is easily available to the prosecution has the potential to be used in investigations or prosecutions. The recent movement in juvenile justice to open records under certain circumstances is a reminder that changes in the rules of confidentiality can create risk for the client where none existed before. 

In practice, confidentiality is generally assured for information provided to treatment providers, by virtue of the confidentiality laws that bind them. However, where information is provided in open court or through reports available to all drug court team players, the prosecution necessarily gains more knowledge about the stability or instability of the client, use of drugs, home and employment situations, prior history, and continuing information about sobriety and relapse.

Guidance for the defense lawyers crafting or modifying policy on confidentiality exists in the rules of current drug courts, the canon of ethics, various federal and state laws, and analogous protections in other proceedings. 

 

Current practice in drug courts

The Los Angeles Treatment Court provides what may be the best solution; the requirement that records be sealed. This is consistent with civil commitment policy and addresses the key problem of general access. It is also reassuring to clients. Protecting potentially stigmatizing information from disclosure encourages clients to accept treatment, and ensures that private information will not go beyond the needs of treatment.

 

The ethical code

Ethical codes generally require the lawyer to preserve client confidences, unless release is authorized by express or implicit permission from the client. Ensuring confidentiality and the proper use of information in the drug court context is more easily done when the client makes statements directly to counsel, when counsel is present in open court or informal settings, or when statements are available to counsel through reports from a treatment provider or probation officer. Problems arise when the client reveals sensitive personal and family information or incidents of relapse and drug activity during therapy sessions or other participation within the day-to-day context of the drug court. 

 

Federal law 

Federal law (42 U.S.C. §290dd-2; regulations at 42 C.F. R. §§2.1 to 2.67.), and various state laws, requires strict adherence to express confidentiality standards. Federal confidentiality laws take precedence over state laws, so that a state law may not authorize disclosure that is prohibited under a federal statute. 

Although the strict definition of what constitutes a "program" (42 C.F.R.§2.11; amended by 60 Fed. Reg 22297 (May 5, 1995)) in federal law may not fit a particular drug court's program, the federal protections provide detailed guidance for developing policy and procedures to protect confidentiality. At the time of admission, for instance, there is a requirement that a client be given written notice of the law governing confidential information, and the exceptions to the general rule of non-disclosure (42 C.F.R. §2.22(a)).

Exceptions to non-disclosure are limited and highly scrutinized. Disclosure with consent of the client is usually accomplished through the signing of a consent form (See 42 C.F.R. §§2.31, and 2.33) . However, in designing a drug court program, defenders should insist on protections such as those adopted in North Carolina where consent to disclose is not a condition of treatment, and is limited to one year (see N.C.A.C. tit. 10, r.18D.0211, and 18D.0208(b)). To prevent problems with subsequent convictions, a clause should be inserted in the written consent form that statements from clients are made for the purposes of obtaining treatment, and the client does not knowingly, intelligently or voluntarily provide information for any other purpose.

Federal law requires that re-disclosure among drug court treatment parties must be in accordance with the client's reason for allowing conditional release of information, i.e. treatment and recovery activities only (42 C.F.R. §2.35). The client may at any time revoke previous written consent, and the revocation need not be in writing (42 C.F.R. §2.31(a)(8)).

 

Disclosure without consent applies to a crime committed or threatened on the premises of the treatment program, or if the client is suspected of child abuse or neglect (see generally 42 C.F.R. §2.65). It is important to note that these situations permit disclosure by the agency holding the relevant information, but do not require disclosure if the agency chooses to keep the information confidential. Disclosure can only be compelled through a court order accompanied by a subpoena, and a subpoena alone cannot authorize disclosure (42 C.F.R. §§2.61(a) and (b)(1)). Disclosure of a client's records for criminal purposes by court order may be applied for by investigating or prosecuting agencies, and is only granted if all specified criteria are met. There must be an allegation of a serious crime, proof that disclosure would likely reveal information of "substantial value," and the entity holding the information must have the opportunity to be represented by independent counsel (42 C.F.R. §2.65(a)).

A court order of disclosure for patient records for non-criminal purposes may only be applied for by persons having a legally recognizable interest in the information sought, and if good cause exists. Good cause requires a showing that other means of obtaining the information are unavailable or ineffective, and the need for disclosure outweighs the potential injury to the client and treatment services being provided (42 C.F.R. §2.64(e)). Disclosure must again be limited only to those essential portions of the client's records.

 

If the client is a lawyer

The American Bar Association and several state bar associations have adopted special language for lawyers who represent substance-abusing lawyers in professional licensing proceedings (ABA Model Rules of Professional Conduct, Rule 8.3, DR 1-103(A)). The duty to report the misconduct of lawyers is suspended if that lawyer is getting assistance from the bar in an "approved lawyers' assistance program" for alcohol or drug recovery. Information that would be confidential had it been communicated subject to the attorney-client privilege cannot be disclosed.

 

Clients should be heartened by the emphasis in drug courts to promote recovery over prosecution. Defenders can promote drug court programs when there is policy ensuring that confidential personal information will be used for treatment and not misused for potential litigation. 

 

Robert L. Ward is the Assistant Public Defender with the Public Defender Office in Charlotte, North Carolina. Research and writing assistance was provided by Kim Hagan, Tricia Hahn and Ashe Lockhart
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Reconciling Drug Court Participation with Defender Ethical Standards

By Robert Burke

A fundamental attribute of drug courts is the switch from confrontation to cooperation. The traditional adversarial process is replaced with coordination among the courts, prosecutors, defenders, treatment providers and corrections. With a focus on treating the defendant's substance abuse problem, to prevent future criminal conduct, drug courts generally aim to support and guide defendants through recovery to responsible citizenship. Criminal defense standards commonly require zealous advocacy by defense attorneys. Are these advocacy standards at odds with the drug court concept, or do they have a place in guiding defenders through the implementation and operation of drug courts?

Different issues are presented for the heads of institutional defender programs and for trial attorneys. From the program perspective, criminal defense standards consistently call for defender programs to be "free from political pressures that may interfere with [the] ability to provide effective defense services." Courts, "The Defense," Chapter 13, Standard 13.9 (National Advisory Commission on Criminal Justice Standards and Goals 1973). See also, Standards for Defender Services, Standard III (NLADA 1976); Guidelines For Legal Defense Systems in the United States, Report of the National Study Commission on Defense Services, Standards 2.10, .11, .12, .18 (NLADA 1976); ABA Standards for Criminal Justice, Providing Defense Services, Standards 5-1.1, 1.3 (3rd Ed., 1992). 

Thus, an institutional defender should be free from, and resist, political pressure to adopt programs or policies which are inimical to providing clients with effective defense advocacy, such as a drug court program aiming only to "move cases" and requiring clients to waive significant rights. Similarly, a program which requires clients to plead guilty without adequate investigation of the law and facts would compromise the quality of the office's representation, place staff attorneys in the position of violating defender standards and possibly rules of professional responsibility, and most importantly, may seriously disserve the client by unnecessarily creating a criminal record and threatening the client's liberty.

Defender offices should resist pressure to engage in any such drug court which would diminish the defender's independence or the office's ability to provide ethical, zealous, quality and effective representation. Instead, defenders should attempt cooperatively and professionally to negotiate drug court programs which provide the defender office and its employees with the tools to serve its indigent clients effectively.

It must be recognized that a properly designed drug court can be a valuable tool for effective defense advocacy (by providing alternative and often favorable dispositions for clients) as well as for criminal justice improvement (by reducing defender, court and corrections workloads and perhaps recidivism). Defenders can play a critical role in promoting the design of drug court programs which maximize the opportunities for providing effective defense services, such as programs which are diversionary, protect client communications, and result in expungement and sealing of the record. 

Once a drug court program has been adopted, defender programs should establish their own procedures to ensure that the clients' interests are protected, that any waiver of rights is made knowingly and voluntarily (e.g., waiver forms), and that defender employees are trained to utilize the program effectively. See, NLADA Standards for Defender Services II, V; NLADA Defender Training and Development Standards (1997); NLADA Performance Guidelines for Criminal Defense Representation, Guidelines 1.2, 5.1-5.3, and commentary to 6.2 (1995); NAC Standards 13.9, 13.16; NSC Standards, 4.1, 5.7, 5.8; ABA Defense Services Standard 5-1.5; ABA Defense Function Standards 4-3.8, 4-5.1. Training should cover available treatment programs and sanctions, client assessment, treatment cycles and methodologies, and thorough familiarization with the court's documentation and processes.

As far as the individual defender is concerned, the minimum ethical obligation is to provide competent legal representation to all clients. ABA Model Code of Professional Responsibility, Rule 1.1 (1983). Criminal defense standards are stronger, requiring quality or zealous-and-quality representation at all stages of the criminal process. See, ABA Standard 5-1.1; Standards for the Administration of Assigned Counsel Systems, Standard 2.1 (NLADA 1989); NLADA Performance Guideline 1.1

Criminal defense standards related to plea negotiations and sentencing are most directly related to the defender role in a drug court. Criminal defense standards or guidelines on plea negotiations (NLADA Performance Guidelines 6.1-6.4; ABA Defense Function Standards 4-6.1, 6.2) generally require that defense counsel -

· Explore the possibility of a negotiated plea;

· Be knowledgeable about the types of pleas available, the sentences available, and the direct (e.g., exposure to enhanced sentence) and collateral (e.g., possible deportation) consequences of entering the plea;

· Fully explain the plea to the client, including explaining possible consequences and rights waived;

· Make sure any plea is knowing, intelligent and voluntary;

· Continue to prepare the defense of the case during plea negotiations; and

· Advise the client on the plea, but not unduly influence him or her.

Standards and guidelines on sentencing (NLADA Performance Guidelines 8.1-8.7; ABA Defense Function Standards 4-8.1) generally require that counsel -

· Be knowledgeable about the sentencing options and procedures available and fully explain them to the client;

· Ensure that the sentencer receives accurate, proper, and helpful (mitigating) information in deciding upon a sentence;

· Attempt to achieve the least restrictive sentencing alternative acceptable to the client and which can reasonably be obtained under the circumstances;

· Consider the need for, and use of sentencing specialists;

· Prepare the client for any interviews or court appearances, advising him or her of the effects of any admissions;

· Ensure the accuracy of any presentence investigation report or other written report done in the sentencing process; and

· Be fully prepared for any sentencing hearing.

Can defense counsel comply with these criminal defense standards while practicing in a drug court context? It would seem so, unless a particular court is operated in a way that forces the lawyer to violate these standards or the rules of professional responsibility; for example, by requiring the lawyer to counsel a client on a guilty plea without having sufficient legal or factual information. Otherwise, the lawyer can use the standards and rules of professional responsibility as a guide to ethical, zealous, quality and effective advocacy within the drug court process, including -

· Making an assessment of the client's suitability for the drug court program and ensuring that the client is fully informed in making the choice about whether to enter the program;

· Ensuring that a client entering the program is aware of all or his or her rights, which rights will be waived, the consequences of those waivers, and the consequences of failing to complete the program;

· Adequately investigating the case and planning a defense;

· Advising the client regarding the possible consequences of communications and admissions in drug court;

· Ensuring that accurate, proper and helpful information is presented in drug court hearings;

· Advocating for the least restrictive sentencing alternative (or graduated sanction) which is acceptable to the client and which can reasonably be obtained under the circumstances of the case, and;

· Being fully prepared for all drug court proceedings.

Development of a chart, form or checklist which outlines the application of rules of professional conduct and professional standards to drug court processes may be helpful in ensuring that a defender's advocacy role is not compromised, and in preventing the lawyer from being co-opted by systemic demands at the expense of the client and the client's rights.

With guidance from professional standards and reasonable cooperation from other criminal justice actors, defenders can play an effective and essential role in drug courts, promoting not only a fairer and more effective criminal justice system, but also enhanced client-centered advocacy for indigent defendants. n

Robert Burke is the Senior Attorney at NLADA. This article is adapted from a paper presented to the 1995 State Justice Institute National Symposium on the Implementation and Operation of Drug Courts.
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The Pitfalls of Defenders as "Team Players"

By Lisa Schreibersdorf

The criminal justice system in Brooklyn, New York has been a forerunner in providing drug treatment options to addicts and the new Brooklyn Treatment Court is the most enlightened and intelligent approach to handling these cases I have seen in 13 years as a practitioner in Brooklyn. Defendants charged with drug-related offenses are sent to the Treatment Court for evaluation one day after arraignment. If found to be an addicted person, the client is guaranteed an opportunity for drug treatment in lieu of criminal penalties.

The most favorable component of the Treatment Court is that a realistic approach is taken to clients who do not succeed immediately in treatment. Setbacks during recovery are expected, and are handled through graduated sanctions rather than incarceration or expulsion from the program. Clients are given numerous opportunities to try treatment, even if they are re-arrested.

But there are negative aspects as well. Clients are required to plead guilty before they enter treatment, leaving them vulnerable if they ultimately fail treatment. Particularly problematic is the way defense services are provided in the Treatment Court.

A portion of the court's ample federal funding has been designated for the defense. In Brooklyn, the Legal Aid Society has received this funding. One attorney is assigned full time to the Treatment Court to handle all Legal Aid cases in that court (Legal Aid handles approximately 60% of the 85,000 cases in the County). This one attorney attends the same training programs as the district attorney, the judge and the court personnel, including a recent training trip to Los Angeles. The obvious risk is the erosion of zealous defense advocacy as the three participants - judge, prosecutor and defense attorney - begin to consider themselves "teammates." This intimate relationship has also made it difficult for other defense attorneys to appear in the Treatment Court.

Despite the difficult and sometimes grueling schedules of most attorneys, the defense community in Brooklyn has maintained a strong commitment to continuity of attorney representation for our clients. While continuity has been eroded to some extent at Legal Aid due to budget cuts and loss of staff, the Treatment Court is the first institutionally imposed abrogation of vertical representation at Legal Aid. And it is a glaring example of why such systems are not in the client's best interest. For it is Legal Aid's departure from the strictly vertical system that has encouraged the court to disregard it for everyone. The convenience of a full-time defense attorney has made the judge and court personnel less patient about waiting for non-Legal Aid attorneys who are covering cases in other courtrooms and contacting attorneys when their clients have been returned on a warrant.

The Treatment Court's unwillingness to accommodate attorneys' schedules is exacerbated by the fact that the cases cannot be called until a detailed interview with the client is completed by Treatment Court personnel. Thus, while attorneys cannot expect the court to wait for them, they are expected to wait, often for hours, before their cases are called. Further, if the attorney attempts to handle other matters, the court frequently asks the Legal Aid attorney to handle the case rather than wait until the attorney can return. This reassignment of counsel for no purpose other than court convenience is a significant departure from the manner in which vertical representation has traditionally been respected by our courts.

In addition, because of the relationship that has developed between the Legal Aid attorney and the other personnel, the Legal Aid attorney sometimes must choose between zealous advocacy and being a team player. In fact, the judge has become so accustomed to this "team approach," that in a recent letter to me, she specifically stated that "the automatic nature of the sanction scheme necessarily transforms to some degree the role of defense attorneys from adversary to counselor. Here defense attorneys principally act as advisors to encourage compliance with the treatment mandate, to counsel their clients about the significance of their actions, and to inform and forewarn them of the penalty which corresponds to an infraction under the predetermined sanction framework." 

Indeed, she appeared to suggest that defender advocacy on points of law may have no place in her court at all, in adding: "Nor can the eloquence or persuasiveness of an attorney be seen by clients as a substitution for accepting responsibility for their behavior." 

True, in some cases our role is to counsel, but frequently we must advocate. The sanction scheme is not imposed legislatively, it is recommended by the funding source. The judge still has discretion within the sanction guidelines and is free to depart from them as she deems appropriate. The district attorney's office continues to argue vehemently for strict sanctions, even for minor violations of treatment protocol. We advocate for less severe or no sanctions when there is a justification or explanation for the client's behavior. The judge is obviously free to accept or reject our arguments but it is clearly our obligation to present them. 

Although Treatment Court provides an excellent opportunity, we see unfairness to some of our clients. Treatment Court personnel have developed the attitude that unfairness to a minority of defendants is overshadowed by the benefit to so many, making traditional defense representation unnecessary. But what are defense attorneys if not the champions of that unlucky minority? And where should our role be most respected if not in such an enlightened, cutting-edge treatment court? 

Despite the appealing convenience of assigning a permanent attorney to the Treatment Court, some defendants may pay too high a price. There is reason to hope that the Legal Aid Society's experience may lead it to rethink its method of representation. In any event, it is hoped that defenders in other jurisdictions contemplating establishing a drug court may learn from our experience in Brooklyn - for example, by building in more room for vertical representation. Perhaps the most important lesson is for defenders to be involved in the earliest planning stages, to have a voice in every critical issue from the structure of defense representation to the design of the sanctioning and eligibility guidelines.

Lisa Schreibersdorf is the Executive Director o f the Brooklyn Defender Services and former supervising attorney at the Legal Aid Society of New York
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Defenders Largely Satisfied with Drug Court Experience

 The great majority of defenders in drug courts have been involved in designing and overseeing the court since its inception, and are pleased with its operation, according to a NLADA survey. Eighty-five percent were involved in planning their court, 90 percent participate in regular drug court team meetings, and 97 percent say they are glad to have a drug court.

The survey was distributed to the 91 defenders attending the 1997 annual conference of the National Conference of Drug Court Professionals, May 14-17 in Los Angeles. Forty-four completed surveys were returned.

The majority of survey respondents reported that their drug courts had been in existence 18 months or less. Sixty-eight percent reported that the primary mover behind the court's creation was the judge, but 16 percent said it was the public defender. 

Eligibility commonly extends to felony cases (88 percent) and defendants with prior felony records (62 percent). Only two defenders (5 percent) indicated that eligibility would extend to a defendant charged with a kilo distribution, and none indicated violent offenders are eligible.

As for funding, six defender offices, or 14 percent, reported receiving substantial federal or state aid specifically for their participation in drug court.

Half of the defenders indicated that clients have immunity for anything said in drug court, in the event of a subsequent prosecution. Rights required to be waived, other than speedy trial, include search and seizure objections (20 percent) and jury trial (5 percent).

Graduated sanctions were common (83 percent), and half the defenders indicated that a period of incarceration for a single failed urine test was a possibility, though not likely. Ninety percent reported that their court has a supportive, empathetic judge.

Coerced abstinence programs, where clients are closely monitored for drug use but receive no treatment, received mixed reviews. Although no defenders thought such programs could succeed for addicts, 42 percent thought they could succeed for clients who were simply drug-involved. Fifty-three percent believed coerced abstinence ineffective.

Defenders' attitudes toward drug courts were generally positive. Although 31 percent reported that they sometimes feel like they are "selling out" as a defense lawyer, 69 percent reported that in their drug court it was possible to be adversarial on a constitutional or fact issue and still go to drug court later, and all but three felt they could satisfy their ethical obligations by full disclosure of options to the client. Forty-two percent of the defenders viewed the traditional defender role as "enabling" (i.e., helping substance abusers avoid responsibility for their actions). There was unanimity that "my clients are seldom worse off in drug court," and 90 percent reported that their job satisfaction is higher in drug court than in conventional defender practice.

A separate survey of defenders' experience in drug courts found positive views of the drug court's impact on the office's resources. Two-thirds of the 48 defender offices responding to an American University survey reported that the drug court had not imposed any additional costs on the office or, to the extent that any special costs were incurred, they were offset by savings in attorney time, in areas such as case preparation, court appearance time, witness costs, jury trials, motions, and investigative costs. Forty percent dedicate at least one full-time attorney to drug court, and 45 percent dedicate at least one part-time attorney. Forty percent felt the drug court generated community support as well as promoted more efficient use of office resources, and 80 percent felt the reliance on treatment and rehabilitation was a more appropriate response to drug cases. The report, Drug Courts: 1997 Overview of Operational Characteristics and Implementation Issues, is available from the OJP Drug Court Clearinghouse and Technical Assistance Project at the American University, phone (202) 885-2875, fax (202) 885-2885.
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Feds, Others Scrutinize Drug Courts

More drug courts operate pre-plea than post-adjudication, according to a new congressionally mandated report by the U.S. Government Accounting Office. The GAO's survey of all drug courts in the nation found that 44 percent defer prosecution pending completion of drug treatment, while 38 percent require a plea but withhold sentencing pending completion of treatment. Others use both or hybrid approaches.

Eligibility criteria vary widely for defendants in the nation's drug courts. 78 percent accept repeat offenders. Six percent allow offenders with a current conviction for a violent offense, even though this is prohibited while receiving federal funding (GAO plans to "follow up with" DOJ on these respondents) and 16 percent allow past violent convictions. Four out of five drug courts rely heavily on federal funding.

Most drug courts bar offenders involved in drug dealing, though some admit dealers of smaller quantities. The report also noted a trend toward expanding eligibility criteria in drug courts that initially were quite restrictive. [About 40 percent of all drug courts expand their eligibility, either in regard to criminal history or targeted offenses, based on experience after the initial implementation period, according to a May 1997 report by the OJP Drug Court Clearinghouse and Technical Assistance Project at the American University, Drug Courts: 1997 Overview of Operational Characteristics and Implementation Issues. The report also noted that a few higher volume programs have restricted eligibility.]

The GAO report found wide variation in the types of treatment offered, the types of related services (e.g., job skills, housing, family and medical services), and in the types of graduated sanctions imposed for relapse or program noncompliance. Most drug courts were said to require some initial period of incarceration.

Reviewing the extensive body of 20 evaluation studies to date on the overall impact of drug courts, the perennially cautious GAO found "some positive results" but refused to "draw any firm conclusions." 

No such caution was evidenced by the director of the DOJ-funded program at the American University responsible for providing technical assistance to drug courts; in comments appended to the GAO report, Project Director Caroline Cooper reported that recidivism rates are always "signicantly lower" in drug courts than in the traditional adjudication process, and that "almost all new offenses have involved recurring drug possession and very few have involved violent crimes."

Other benefits are also noted in the American University comments: successful completion of treatment is twice as likely through drug courts than through traditional treatment programs; a GED and employment are required; and the reunification of families and the birth of drug-free babies is increased. 

A major drug think tank agreed. A May 1997 report by the organization Drug Strategies, Cutting Crime: Drug Courts in Action, cited dramatic reductions in recidivism, as well as cost savings for treatment versus incarceration, medical savings when babies are born drug-free, foster care savings when children are returned home following a parent's drug treatment, and reduced welfare costs.

Similarly, drug courts combining both rehabilitation and criminal justice control were found "promising" in reducing recidivism, in a recent congressionally-ordered survey of crime prevention programs prepared by the University of Maryland, Preventing Crime: What Works, What Doesn't, What's Promising

The GAO did note that most of the relatively few drug court studies examining correctional costs found significant savings in choosing treatment over incarceration; Delaware, for example, found that it could treat 219 drug offenders for the cost of keeping 8 offenders in prison for a year.

Other findings GAO culled from the studies: a person's likelihood of successfully completing drug court increases if he or she is over 40, has a longer history of drug use, is residentially stable, or is married. One study found that most eligible offenders represented by private attorneys chose not to participate in the drug court. 

Back to Top
The Case for Treatment v. Incarceration

Evidence that treatment is far more effective - and less expensive - than incarceration as a response to drug and drug-driven offenses grows daily. Whether used to promote a drug treatment court, to support funding for defense-based sentencing advocates, or to convince a judge to accept an individual sentencing plan, the evidence has become overwhelming. 

· A 1996 University of Maryland study showed that providing treatment to all addicts would save more than $150 billion in social costs.

· A RAND study conducted for the Office of National Drug Control Policy concluded that every dollar spent in treatment leads to a $7.46 reduction in crime-related spending and lost productivity.

· Virtually identical savings were found in a 2-year study of 150,000 cases by the California Department of Alcohol and Drug Programs ($209 million spent on treatment in one year saved about $1.5 billion, primarily in reduced crime and hospitalization for drug-related health problems).

· National Treatment Improvement Evaluation Study showed that after one year of providing treatment to persons with addictive disorders, heroin and cocaine use were reduced by more than half, drug expenditures were reduced by almost 70 percent, homelessness was reduced by nearly half, and drug and alcohol related medical care costs were reduced by half.

· In California, a study found that illegal activity dropped 43 percent after treatment, and the longer a person remained in treatment the greater the drop.

· In Missouri, it was shown that graduates of a court-supervised treatment program have a 50 percent lower recidivism rate than a comparable group without treatment.

· In Texas, 80 percent of patients who completed treatment had no arrests after one year. 

Judges, politicians and others who decide whether treatment will be provided for indigent defendants may need additional reassurance that drug treatment is not, and is not publicly perceived as, soft on crime. The October 1997 issue of Science includes the article Addiction is a Brain Disease, and It Matters, citing scientific evidence that addiction "is actually a chronic, relapsing illness, characterized by compulsive drug seeking and use." Treatment responses must be based on the notion that addictive disorders are not personality failures or consequences of purely social dysfunctions, but arise because "an addict's brain is different from a non-addict's brain, and the addicted individual must be dealt with as if he or she is in a different brain state." 

These are points that the public apparently intuits. A public survey by the National Treatment Consortium, published in The Future of Addiction Treatment, found that over 50 percent of the public viewed alcohol and drug addiction as a social problem, while only 16 percent view drug addiction as a law enforcement problem. The view that disorders result from "moral deficiencies and weakness or defects of character" has given way to a view that addiction is a medical problem requiring some treatment, and an "overwhelming majority of Americans (88%) believe that addiction to alcohol and other drugs is so strong that it requires medical treatment."
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"A Level of Teamwork Not Often Seen":
An interview with Judge Jeffrey S. Tauber

President, National Association of Drug Court Professionals

Jeffrey Tauber initiated and presided over one of the nation's earliest drug courts, in Oakland, California. He was a public defender in Alameda County 1974-77, and a private criminal defense lawyer until his appointment to the bench in 1985. NADCP is the primary provider of training and technical assistance to state jurisdictions interested in implementing drug courts. He was interviewed in his Alexandria, Virginia office by Indigent Defense Editor Scott Wallace.

How has your experience as a public defender affected your work with drug courts?

Very significantly. I came face to face with people with very serious problems including drug addiction, and learning about how people struggle to deal with them sensitized me to these issues, and made me want to work differently with this kind of population.

Why should defenders want to promote the development of a drug court?

Drug courts work probably for the defense bar much better than they work for anyone. But I would suggest that the program you get depends on the work you put into it. Drug courts can have different structures. They can deal with first-time offenders or they can deal with recidivists. They can deal with offenders who are also sellers. Those decisions are made typically by advisory committees. It's so important to your clients what kind of program it is - whether it is a diversion program, or a post-plea program, and what kind of sanctions are available. If you sit on the fence or are skeptical and resistant you may find that the program is very different than you would have liked. It really is essential to get involved early -and I think also, quite frankly, to be flexible. And standing in the way of it is, I think, a way to defeat the interests of your office and your clients.

When I was a public defender I spent more time talking to probation officers than I did in court, trying to get a good probation report. Quite frankly, as a judge I was sometimes appalled with the little contact that some public defenders seem to have with probation, with relocation programs, with alcohol programs, and with educational programs. They didn't seem to know what was available and they didn't seem to care necessarily. And I think this is doing a disservice to the client and reflects a very short sighted view of what's truly in the clients' interest.

The amount of funding support - especially federal - is increasing dramatically. Are there opportunities for defenders to share directly in this assistance for their participation in drug courts?

Funding typically is not available to court partners or participants, and I think there is good reason for that. These folks are going to have to be dealt with whether they are in a drug court program or they just go through the court system, and I'm convinced there is not a significantly greater time or resource drain in the drug court as opposed to the regular court. So I am not sure there is any significant reason for any of the court participants to enrich their staffs or their resources. That is not to suggest that the public defender does not need additional resources; I'm just talking in terms of drug court.

One study cited by GAO found that most eligible offenders represented by private attorneys choose not to participate in drug court. Is this generally true? Are drug courts primarily for indigent defendants?

Unfortunately, most persons in urban communities that are charged with these offenses are indigent, for reasons that may include disproportionate arrests and confessions and everything in between. However, my experience as a drug court judge and my observations from around the country suggest that drug courts are being used by clients of private attorneys very substantially. I think drug courts are a good deal. In California and in a number of jurisdictions, if you are in the drug diversion program that is being administered by the drug court, you not only have a right to deny ever being charged with the crime, you can deny being arrested, which is extraordinary. Even when you can have the arrest sealed, it doesn't give you the legal right to deny ever being arrested. Essentially the state actually agrees to suborn perjury.

Some might say that some drug court eligibility requirements, such as stable employment and housing, raise the problem of exclusion of the lowest income offenders. Is that a concern?

I think most courts do require participants to pay something, typically $5-$10 a week or every other week, which can be a very significant amount for some folks. But it is important to get investment from the participant. I do disagree with people being put into custody for failure to pay the fee, unless you could establish that the failure was willful. I think that a person has a constitutional right to treatment without discrimination when one doesn't have the funds.

A long-time addict caught in simple possession of a few grams of crack would seem to be a good candidate for drug court, but could be imprisoned for a mandatory five years in the federal system. Can these two systems coexist, or has something got to give?

I think sanctions are important. I'm not saying five years is in any way an appropriate sanction, but unless there is a significant sanction I don't think people take these programs seriously. It is absolutely critical that there be consequences for all actions whether they be positive or negative. If participants do well they should receive incentives -they should graduate from the program early, there should be a reduction in the plea, in the term, in the number of times they must appear before the court, and so forth.

And similarly, if they are failing the program or doing poorly in it there should be appropriate sanctions, but the sanctions have to be commensurate with the offense. The first time a person tests positive, in many courts the person would be told to sit in the drug court's jury box for a day or two, as an opportunity to learn from the program and obviously to restrict their movement. Or they may increase the level of drug testing or the number of times they have to go to treatment. On a second offense they may be required to go into custody for one or two days.

It is important that the sanctions are explained to the offender in advance. It is critical that people be given control of their own rehabilitation or their own lives, and that they understand that they are accountable and that there will be consequences for their actions. But frankly, I'm convinced, as the academic research shows, incentives are far stronger motivators than sanctions.

Many drug courts are open only to possession offenses - frequently just misdemeanors, carrying little risk of prison. But won't the benefits in terms of both encouraging defendant participation and reducing incarceration costs be greater if prison-bound rather than probation-bound offenders are targeted?

I think that is clearly correct and it is something that were seeing more of. But you need to put it into perspective. This is a very politically difficult issue for many judges and district attorneys. And the public defender has to understand that that may be the ultimate goal for the judge, and for the district attorney as well, but they have to have a certain level of comfort that the program is responsible, that it is working, that it is having an effect on less serious offender populations before most will be willing to involve more serious offender populations. The issues you raise will certainly have very substantial impact down the road. I would suggest it is not really critical to involve more serious offenders initially, but at least get a commitment that if the drug court is succeeding in reducing recidivism and having successful treatment outcomes, then it ought to be expanded not only in terms of population base but the numbers of people entering the program.

Is this a standard continuum that you are seeing - that is, as a program proves its success, eligibility is able to be expanded to include drug distribution, or property offenses that are driven by a drug problem?

Absolutely. As these programs gain credibility, and perhaps more importantly, as they gain funding, from the federal government or state government or the local community, the money goes into expanding the program's population base. This is a critical issue for drug courts. To be ultimately credible and to survive, they have to deal with a significant percentage of the offender population. 

Are drug courts leading a broader movement - away from purely punitive, incarcerative approaches back toward what used to be called rehabilitation?

I think clearly there is a larger movement of programs that address rehabilitation issues, and drug courts are the initial wave. I have every expectation that the drug court model will be duplicated and is being duplicated in domestic violence court, in juvenile drug court, in family drug courts and other courts that are using comprehensive treatment, supervision and judicial monitoring. 

For the vast majority of people who get in trouble with the criminal justice system, instead of incarceration, we do far better by taking the needs of those individuals very seriously - the rehabilitation, educational, and treatment needs - and dealing with them in a systematic and comprehensive way, rather than simply putting them through the traditional criminal justice system and putting them back on the street without any significant intervention.

What is a public defender's role in this movement?

Defenders need to look at this as a new approach that requires a level of team work and partnership that is not often seen. It requires defenders to take a step back, to not intervene actively between the judge and the participant, and allow that relationship to develop and do its work, and basically to understand the importance of working within a team concept. It really does demand that they partner and work very closely with both the court, treatment, and their former adversary, the prosecutor.
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Profile: Dalit Moskana

Dalit Moskana is an unabashed supporter of drug courts despite being a skeptic before her current assignment as the defender in the Dade County, Florida Drug Court. The Dade County program, the oldest in the nation, began in 1989 with a distinct defendant orientation with the blessings of Attorney General Janet Reno, then the Dade County prosecutor. 

Initially, as an outsider looking in, Moskana believed that the defense role was too much social work, and not enough zealous litigating. She reluctantly took on the drug court assignment when supervisors felt she needed a break after taking 18 cases to trial in a four month period. She remembers being "appalled at the lack of the adversarial nature" in the drug court, which is staffed by attorneys from the public defender's office, the district attorney's office, and one assigned judge. Defendants were openly confessing offenses to the judge. It took Moskana some time to understand that such statements were not being used to hurt the defendant, and to appreciate the good faith of her prosecutorial counterpart and the judge's personal qualities as "part priest, part very stern father, and part best friend." 

Moskana's undergraduate degree in international politics led her to law school as a "a stepping stone to a career in politics." Disenchantment with her law school classes soon moved her to take an internship working with juvenile clients in the public defender's office. Here she discovered "that no one is a lost cause," and became a believer in the practical benefit of rehabilitation. After graduation, she joined the office as an attorney, but became lost in the machismo of litigating, being a "real lawyer," until she was assigned to drug court.

"This is not like regular court," says Moskana, because success is dependent on a "charismatic, committed and powerful judge," as well as a "prosecutor willing to compromise," and a defender "not afraid to break the role" of being just an ardent litigator. She sees it as important that the court does not require participants to waive any constitutional or statutory rights, other than speedy trial. A defendant's statements are confidential and used solely for drug court purposes, and speedy trial rights are fully restored if litigation starts.

Clients, however, rarely choose to pursue litigation even though they must complete a three-phase full-year program with stringent monitoring through urinanalysis, requirements of counseling, and other individualized court-ordered conditions. The drug court also provides residential drug treatment programs, and services for clients who are dually diagnosed with a mental illness, have other mental or physical disabilities, or are pregnant. A social worker from the public defender's office helps find social services for clients, including housing, literacy, and GED classes. However, more comprehensive assistance for job training, education and employment services is needed.

The judge has discretion to impose graduated sanctions for infractions, including fines or jail time, and need not expel clients for dirty urine tests or missed appointments. Once the program is completed, the judge can allow a "refresher course" for clients who have difficulty being weaned from the court's supportive routine.

The drug court is funded by the county like other courts, augmented by sliding-scale fees assessed for the treatment program, and a one time $40 fee for legal representation from the public defender's office. 

The lack of a statutory basis for the drug court creates some problems. The court initially had very broad eligibility criteria, but a skeptical new presiding judge ordered eligibility limited to those charged with purchase or possession of a controlled substance, and having no history of violence or property crimes other than fraud or grand theft. The monthly case load dropped from almost 3,000 to under 1,000 per month. Moskana believes that drug dependent defendants charged with property crimes, such as burglary or robbery (not involving a gun or producing injury), and domestic violence are prime candidates for a drug court program.

"The defender who says I'm selling out," says Moskana "does not understand that drug courts give clients a choice; it's voluntary, and there's no penalty for opting out." Drug courts can accommodate zealous defender advocacy, but successful completion can result in full expungement of a criminal charge. If it allows "a human being to change his or her life," she wonders, "how can that be negative?"
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Supplement: Defining Drug Courts: The Key Components

Office of Justice Programs, US Department of Justice, 
January, 1997

These standards governing drug courts were developed by the National Association of Drug Court Professionals under a grant from the Drug Courts Program Office in the US Justice Department's Office of Justice Programs, which published them. Though not specifically endorsed by the Justice Department, they are the most authoritative document outlining the functions of drug courts and the roles of the key players in them, including defenders. They are published here not with any NLADA imprimatur, but to inform defenders as to the presumptive blueprint which jurisdictions will use as a starting point in establishing a drug court. Defenders should read them in conjunction with the various articles in this issue of Indigent Defense discussing defender interests and concerns with drug courts, including the NLADA Performance Guidelines for Criminal Defense Representation.

Over 200 drug courts coordinate treatment delivery with judicial oversight; these are considered bona fide drug courts. Many other programs named "drug courts" have sprung up across the country in the past several years in response to expanding court dockets, clogged with drug-related offenses [such as programs which] focus on expediting case processing. . . . Adherence to the key components and benchmarks detailed here distinguish treatment-based, multidiscipline, full-range drug courts from other programs. . . . 

The Planning Process

Drug courts require a coordinated, systematic approach to the drug offender. Comprehensive and inclusive planning is critical.. . . Planning must be detailed, and thorough and must include as many perspectives as possible. . . . The judge, court administrator, clerk, prosecutor, defender, and other staff are particularly important to the planning process. The initial planning group should also include representatives from State and local treatment provider agencies, law enforcement, pretrial services, jails, probation services, and other community-based organizations.

 

Key Component #1

Drug courts integrate alcohol and other drug treatment services with justice system case processing.

. . . . Drug Courts usually employ a multi-phased treatment process, generally divided into a stabilization phase, an intensive treatment phase, and a transition phase. The stabilization phase may include a period of AOD [alcohol and other drugs] detoxification, initial treatment assessment, education, and screening for other needs. The intensive treatment phase typically involves individual and group counseling and other core and adjunctive therapies as they are available (see Key Component 4). The transition phase may emphasize social reintegration, employment and education, housing services, and other aftercare activities. . . . 

Performance Benchmarks: . . . 

· Documents defining the drug court's mission, goals, eligibility criteria, operating procedures, and performance measures are collaboratively developed, reviewed, and agreed upon.. . . 

· Mechanisms for sharing decision making and resolving conflicts among drug court team members, such as multidisciplinary committees, are established to ensure professional integrity.

Key Component #2

Using a nonadversarial approach, prosecution and defense counsel promote public safety while protecting participants' due process rights.

To facilitate an individual's progress in treatment, the prosecutor and defense counsel must shed their traditional adversarial courtroom relationship and work together as a team. Once a defendant is accepted into the drug court program, the team's focus is on the participant's recovery and law-abiding behavior - not on the merits of the pending case. . . . 

The responsibility of the defense counsel is to protect the participant's due process rights while encouraging full participation. Both the prosecuting attorney and the defense counsel play important roles in the court's coordinated strategy for responding to noncompliance.

Performance Benchmarks:

· Prosecutors and defense counsel participate in the design of screening, eligibility, and case-processing policies and procedures to guarantee that due process rights and public safety needs are served. . . . 

· For consistency and stability in the early stages of drug court operations, the judge, prosecutor, and court-appointed defense counsel should be assigned to the drug court for a sufficient time to build a sense of teamwork and to reinforce a non-adversarial atmosphere. . . . 

· The defense counsel

- reviews the arrest warrant, affidavits, charging document, and other relevant information, and reviews all program documents (e.g., waivers, written agreements);

- advises the defendant as to the nature and purpose of the drug court, the rules governing participation, the consequences of abiding or failing to abide by the rules, and how participating or not participating in the drug court will affect his or her interests;

- explains all of the rights that the defendant will temporarily or permanently relinquish;

- gives advice on alternative courses of action, including legal and treatment alternatives available outside the drug court program, and discusses with the defendant the long-term benefits of sobriety and a drug-free life;

- explains that because criminal prosecution for admitting to AOD use in open court will not be invoked, the defendant is encouraged to be truthful with the judge and with treatment staff, and informs the participant that he or she will be expected to speak directly to the judge, not through an attorney. 

Key Component #3

Eligible participants are identified early and promptly placed in the drug court-program. 

. . . The period immediately after an arrest, or after apprehension for a probation violation, provides a critical window of opportunity for intervening and introducing the value of AOD treatment. . . . 

Performance Benchmarks:

· Eligibility screening is based on established written criteria. Criminal justice officials or others (e.g., pretrial services, probation, TASC) are designated to screen cases and identify potential drug court participants. 

· Eligible participants for drug court are promptly advised about program requirements and the relative merits of participating. 

· Trained professionals screen drug court-eligible individuals for AOD problems and suitability for treatment. . . . 

· Initial appearance before the drug court judge occurs immediately after arrest or apprehension to ensure program participation. 

· The court requires that eligible participants enroll in AOD treatment services immediately.

Key Component #4

Drug courts provide access to a continuum of alcohol, drug, and other related treatment and rehabilitation services.

The origins and patterns of AOD problems are complex and unique to each individual. They are influenced by a variety of accumulated social and cultural experiences. If treatment for AOD is to be effective, it must also call on the resources of primary health and mental health care and make use of social and other support services. . . . The therapeutic team (treatment providers, the judge, lawyers, case managers, supervisors, and other program staff) should maintain frequent, regular communication to provide timely reporting of a participant's progress and to ensure that responses to compliance and noncompliance are swift and coordinated. . . . For the many communities that do not have adequate treatment resources, drug courts can provide leadership to increase treatment options and enrich the availability of support services. . . . In some jurisdictions, drug courts have established their own treatment programs where none existed. Other drug courts have made use of pretrial probation, and public health treatment services.

Performance Benchmarks:

· Individuals are initially screened and thereafter periodically assessed by both court and treatment personnel to ensure that treatment services and individuals are suitably matched. . . .

· Treatment services are comprehensive: . . .

- Treatment services may include, but are not limited to: group counseling; individual and family counseling; relapse prevention; 12-step self-help groups; preventive and primary medical care; general health education; medical detoxification; acupuncture for detoxification, for control of craving, and to make people more amenable to treatment; domestic violence programs; batterers' treatment; and treatment for the long-term effects of childhood physical and sexual abuse.

- Other services may include housing; educational and vocational training; legal, money management, and other social service needs; cognitive behavioral therapy to address criminal thinking patterns; anger management; transitional housing; social and athletic activities; and medication or other techniques to promote relaxation and self-control.

- Specialized services should be considered for participants with co-occurring AOD problems and mental health disorders. . . . 

- Treatment is available in a number of settings, including detoxification, acute residential, day treatment, outpatient, and sober living residences. . . . 

· Treatment services are accessible:

- Accommodations are made for persons with physical disabilities, for those not fluent in English, for those needing child care, and/or for persons with limited literacy. 

- Treatment facilities are accessible by public transportation, when possible.

- Payment of fees, fines and restitution is part of treatment.

- Fee schedules are commensurate with an individual's ability to pay. However, no one should be turned away solely because of an inability to pay.

· Treatment agencies . . .

- Give the court accurate and timely information about a participant's progress [, complying] with provisions of 42 CFR, Part 2 (the Federal regulations governing confidentiality of AOD abuse patient records) and with applicable State statutes.

· Treatment designs and delivery systems are sensitive and relevant to issues of race, culture, religion, gender, age, ethnicity, and sexual orientation.

Key Component #5

Abstinence is monitored by frequent alcohol and other drug testing.

...An accurate testing program is the most objective and efficient way to establish a framework for accountability and to gauge each participant's progress. . . . [A]lcohol use frequently contributes to relapse among individuals whose primary drug of choice is not alcohol. . . .

Performance Benchmarks:

· AOD testing policies and procedures are based on established and tested guidelines, such as those established by the American Probation and Parole Association. 

· Testing may be administered randomly or at scheduled intervals, but occurs no less than twice a week during the first several months of an individual's enrollment. Frequency thereafter will vary depending on particular progress. 

· The scope of testing is sufficiently broad to detect the participant's primary drug of choice as well as other potential drugs of abuse, including alcohol. 

· The coordinated strategy for responding to noncompliance includes prompt responses to positive tests, missed tests, and fraudulent tests. 

· Participants should be abstinent for a substantial period of time prior to program graduation.

Key Component #6

A coordinated strategy governs drug court responses to participants' compliance.

An established principle of AOD treatment is that addiction is a chronic, relapsing condition. . . . Certain cessation of drug use is the ultimate goal of drug court treatment. However, there is value in recognizing incremental progresses toward the goal, such as showing up at all required court appearances, regularly arriving at the treatment program on time, attending and fully participating in the treatment sessions, cooperating with treatment staff, and submitting to regular AOD testing.

Drug courts must reward cooperation as well as respond to noncompliance. Small rewards for incremental successes have an important effect on a participant's sense of purpose and accomplishment. . . . 

Drug courts establish a coordinated strategy, including a continuum of responses, to continuing drug use and other noncompliance behavior. . . .

Performance Benchmarks. . . .

· Responses to compliance and noncompliance are explained verbally and provided in writing to drug court participants before their orientation. 

· The responses for compliance vary in intensity.

- Encouragement and praise from the bench;

- Ceremonies and tokens of progress, including advancement to the next treatment phase;

- Reduced supervision;

- Decreased frequency of court appearances;

- Reduced fines or fees;

- Dismissal of criminal charges or reduction in the term of probation;

- Reduced or suspended incarceration; and

- Graduation.

· Responses to or sanctions for noncompliance might include:

- Warnings and admonishments from the bench...

- Demotion to earlier program phase;

- Increased frequency of testing and court appearances;

- Confinement in the courtroom or jury box;

- Increased monitoring and/or treatment intensity;

- Fines;

- Required community service or work programs;

- Escalating periods of jail confinement (however, drug court participants remanded to jail should receive AOD treatment services while confined); and

- Termination from the program and reinstatement of regular court processing.

Key Component #7

Ongoing judicial interaction with each drug court participant is essential.

The judge is the leader of the drug court team, linking participants to AOD treatment and to the criminal justice system. . . . The structure of the drug court allows for early and frequent judicial intervention. 

Performance Benchmarks:

· Regular status hearings are used to monitor participant performance. . . . 

· Payment of fees, fines and/or restitution is part of the participant's treatment. The court supervises such payments and takes into account the participant's financial ability to fulfill these obligations. The court ensures that no one is denied participation in drug courts solely because of inability to pay fees, fines, or restitution.

Key Component #8

Monitoring and evaluation measure the achievement of program goals and gauge effectiveness.

Performance Benchmarks: . . . . 

· [I]nformation systems must adhere to written guidelines that protect against unauthorized disclosure of sensitive personal information about individuals. . . . 

· Judges, prosecutors, the defense bar, treatment staff, and others design the evaluation collaboratively. . . .

Key Component #9

Continuing interdisciplinary education promotes effective drug court planning, implementation, and operations.

Key Component #10

Forging partnerships among drug courts, public agencies, and community-based organizations generates local support and enhances drug court program effectiveness. 
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Supplement: Treatment Drug Courts: Integrating Substance Abuse With Legal Case Processing

Treatment Improvement Protocol Series 23

Center for Substance Abuse Treatment, U.S. Department of Health and Human Services (1996)

 This publication on drug courts was assembled by a panel of experts spanning both the treatment and criminal justice communities. It is more detailed than the Justice Department's "Key Components" guide, including more specific references to the role and the importance of defenders throughout the drug court process. The full text of this extensive volume can be found on-line at [http://text.nlm.nih.gov/ftrs/tocview?dbK=]. Useful excerpts:

[T]here appears to be an emerging consensus among justice system practitioners that prison is a scarce resource, best used for individuals who are genuine threats to public safety. There is a growing awareness that incarcerating individuals for drug use or possession may not be an effective use of prison space and that substance abuse treatment has a far greater likelihood than incarceration of reducing future criminal behavior by addicted individuals. . . .

Who should be involved [in planning a drug court]? For a pretrial substance abuse treatment program to work successfully, it must have the support - or at least the acceptance - of leaders in the courts, other criminal justice agencies (especially the prosecutor's office and the defense bar), the treatment community, and other institutions. . . . [T]he following stakeholders should be considered for inclusion on a policy or advisory group to plan a pretrial drug treatment program: . . . public defender, representative of the private defense bar, . . . ex-offender/ex-addict groups . . . .

The defense bar (particularly the public defender's office, if the jurisdiction has one) should be involved in planning a drug court program. Defense lawyers may well be skeptical about advising their clients to participate in a program that, in terms of its duration and conditions, may seem more onerous than the disposition that would generally occur. Involving defense lawyers will help insure that the rights and interests of those for whom the program is designed are taken into account. . . .

Determining the target population and possible points of intervention: . . . Generally, drug courts have excluded defendants charged with sale or trafficking of drugs unless they played a minor role in distribution and an underlying addiction is clearly driving their participation in drug selling. The Superior Court Drug Intervention Project in Washington, D.C. is one of the exceptions: Any felony drug defendant on pretrial release is eligible to participate, regardless of conviction record. . . . The drug court in Portland, Oregon, also accepts defendants with extensive criminal records, including violent offenders, but excludes those charged with drug sales or trafficking. . . . Decisions about target group composition will be based in part on what kinds of cases are acceptable from a political standpoint.

Staffing and cross-system liaison: Staffing for an integrated program requires teamwork across agencies and institutions that generally have little history of working collaboratively. . . . [S]ome important court-based roles and functions . . . will be common to most integrated programs: . . . 

The defense attorney will review the charges against the defendant as well as any information available from police reports or other documents disclosed by the prosecutor; will advise defendants about their constitutional rights (e.g., right to counsel, right to speedy trial) and practical options, including participation in the treatment program; will explain how various treatment program outcomes will affect the disposition of the case; and, if a defendant opts to participate in the program, will encourage and support the defendant's participation and compliance with program conditions.

Implementation - personnel selection; training: . . . When key stakeholders such as the chief judge of the court, the prosecutor, and the public defender have been involved in the planning and design activities, the likelihood of having committed staff members assigned to the program is greatly enhanced. . . . Potential audiences for educational efforts focused on program implementation include . . . criminal justice practitioners who handle cases involving defendants potentially eligible for the program, including . . . defense lawyers . . . 

Program costs and financing: . . . Justice system costs . . . that can potentially be incurred: salaries and fringe benefits for justice system personnel working on the program [including] defense services . . .; computers, software, and programming services.

Federal and state confidentiality laws: . . . Federal laws and regulations protect information about all persons receiving alcohol and drug abuse prevention and treatment services . . . and restrict any use of the information to criminally investigate or prosecute any alcohol or drug abuse patient. [Consent forms are included and discussed.] . . . State law may protect conversations between counselors of substance abuse treatment programs and their patients and exempt counselors from any requirement to report past criminal activity by patients. . . . [Regarding the need for programs to draw lines allowing reporting of serious current criminal activity], it is essential that the defendants participating in a drug court be informed that their admissions of criminal activity during treatment will be reported. The criminal justice system consent form that defendants sign should make clear that certain kinds of ongoing criminal activity will be reported promptly to the court and/or the prosecutor.
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