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January 20, 2012 
 
The Honorable Eric H. Holder, Jr. 
Attorney General of the United States 
Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001 
 
Dear Attorney General Holder, 
 
The American Council of Chief Defenders (ACCD) seeks to advance our conversation with you 
about improving the delivery of the constitutional right to counsel in states and localities 
throughout the country. This effort continues to need your special leadership.  
 
We appreciate our meeting with you on May 16, 2011. You indicated a willingness to work on 
initiatives and changes. We would like to meet again at your earliest convenience so we can 
make progress on the right to counsel issue and discuss the next steps on: 

 A national open file discovery dialogue that allows defenders and prosecutors to 
work collaboratively to improve justice.   

 A follow-up symposium to the 2010 Department of Justice National Symposium on 
Indigent Defense.   

 Additional federal funding to improve indigent defense systems nationwide.   
 An “Injustice Tour” in the nature of former Attorney General Robert Kennedy’s 1968 

poverty/hunger tour as described in Lives of Moral Leadership: Men and Women 
Who Have Made a Difference (2000) by Robert Coles, a copy of which we presented 
to you at the meeting on May 16.  

 
Attached are our proposals for the national discovery dialogue and the follow-up Indigent 
Defense Symposium. Also attached is information about the greater amount of DOJ funding 
states provide to prosecutors, police departments and other law enforcement entities than to 
public defender offices.  We have also shared this report with Mark Childress, Senior 
Counselor for the Access to Justice Initiative. 
 
We would like to meet with you as soon as your schedule permits. 
 
Sincerely, 
 

   
Edward C. Monahan 
Chair, American Council of Chief Defenders 
 
CC Jo-Ann Wallace, President and CEO NLADA 
 



 
 

American Council of Chief Defenders proposals for 
 National dialogue on discovery ,and  
 Next indigent defense symposium  

 

The US Department of Justice has held three national conferences on indigent defense, 1999, 2000, and 
2010. Despite these efforts, progress on the indigent defense crisis has failed to match its critical needs. The 
Justice Department must be a leader in calling for progress. Supporting and defending the Constitution 
includes a responsibility to serve as guardians of the rights of all Americans, including the poor and 
underprivileged. The goal at the Department of Justice is “that justice shall be done.” That means that when 
the system breaks down, we all lose.   And this is true not just because our shared principles are undermined, 
but for practical reasons too.   When defendants fail to receive competent legal representation, their cases 
are vulnerable to costly mistakes that can take a long time to correct.   Lawyers on both sides can spend 
years dealing with appeals arising from technical infractions and procedural errors.   When that happens, no 
one wins.  At this symposium we must join together and mobilize change to get it right the first time by 
providing indigent defense with adequate resources and parity within the system. 

DOJ's National Symposium on Indigent Defense: getting it right the first time; advancing public safety 

Objectives
 Identify the national standards for properly functioning indigent defense system, especially the need 

for parity between defense counsel and the prosecution with respect to resources and defense 
counsel is included as an equal partner in the justice system 

:  

 Identify the practice, system problems  caused by the lack of indigent defense parity of resources, 
inequitable grant funding and government funding 

 Identify the advantages and efficiencies of a properly funded indigent defense system 
 Report Findings and Recommendations to achieve indigent defense parity 
 USDOJ Report and Recommendations to mobilize changes in states to increase funding to needed 

levels to get it right the first time 
Participants
 From each state: chief defender, chief justice, secretary of justice, attorney general; national groups 

with travel and room funded by US DOJ.   

:  

Moderator and Reporter
Charles J. Ogletree, Harvard Law School 

:  

8:30 a.m. – 9:15 a.m. 
The issue 
The state of indigent defense 
An assessment of how indigent defense systems fare in achieving the ABA Ten Principles of a Public Defense 
Delivery System (2002) and recommendations to mobilize changes especially the need for parity between 
defense counsel and the prosecution with respect to resources 
-Standing Committee on Legal Aid and Indigent Defendants (SCLAID) 

 
9:15 a.m. - 10:00 a.m. 
The state of indigent defense resources 
A description of the gap between the current reality and parity of resources (grant and government 
appropriations) and the system problems and costs this gap causes 
-Pew Center on the States 

 
 
 
 



10:15 a.m. – 11:30 a.m.  
Mobilizing progress on the indigent defense parity problem 
Partnering with and mobilizing the criminal justice stakeholders to do the adaptive work toward a solution 
-perhaps someone like Ronald Heifetz Harvard's Kennedy School of Government, author, Leadership Without 
Easy Answers (1994). 
               
11:30 a.m. – Noon 
Our opportunity  
Remarks  
William. T. Robinson III , President, American Bar Association 
Eric Holder Attorney General – the leadership role US DOJ has in advancing achieving parity between defense 
counsel and the prosecution with respect to resources and defense counsel’s inclusion as an equal partner in 
the justice system 
 
Noon – 1:30 
Lunch 
 
1:30 p.m. – 3:00 p.m. 
Reforms making progress 
Nontraditional groups 
21st century public defender office: client-centered and holistic in its approach 
Louisiana  
 
3:30- 4:30  
Discussions by state: a plan for reform 
Small group structured discussions   
 
4:30 – 5:30 p.m. 
Reports by state 
 
5:30 
Close 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



A national dialogue that allows defenders and prosecutors to work collaboratively to improve justice   
Advancing Public safety: Timely, Full Open File Discovery 

 
The criminal justice system seeks reliable and valid outcomes. The integrity of the criminal justice system at 
the state and federal levels requires defendants to be timely informed of all evidence the prosecutor and the 
prosecutor’s agents have related to the case and the defendant.  
 
Brady v. Maryland, 373 U.S. 83, 86 (1963) determined that the Constitution requires the prosecution to 
provide exculpatory evidence to the defense as a matter of due process. However, that constitutional rule 
has not been fully effective in making sure defendants receive evidence they are constitutionally entitled to 
receive.  
 
The ABA’s Rules of Professional Conduct, Rule 3.8 Special Responsibilities Of A Prosecutor requires disclosure 
beyond the Constitution,  “The prosecutor in a criminal case shall:….(d) make timely disclosure to the defense 
of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all 
unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal….” However, this ethical requirement has not insured full 
disclosure.  
 
More is required. Statutory requirements for full discovery of all evidence in possession of the prosecutor 
and prosecution agents are necessary. These would provide fair processes and greater efficiencies. “The 
beauty of full open-file discovery is obvious as a remedy for the difficulty of subjective choice in a 
competitive adversarial environment.” Robert P. Mosteller, Exculpatory Evidence, Ethics, and the Road to 
disbarment of Mike Nifong: the Critical Importance of Full Open-File Discovery, Duke Law School Legal 
Studies Research Paper Series No 182, January 2008. 
 
Together this dialogue will chart a course for how the system insures fair and impartial justice for all 
Americans. 

 
Objectives
 Identify the practice, system issues with lack of full, timely open file discovery 

:  

 Identify the national standards of discovery 
 Identify the advantages and efficiencies of full, timely open file discovery 
 Report Model Act for full, timely open file discovery 
 Mobilize changes to state and federal statutes and rules and practice to advance the reliability and 

validity of the results and increase efficiencies 
Outcome
 USDOJ Report and Recommendations on requiring full, timely open file discovery in criminal cases in 

the states and federal system 

:  

Participants
 Leaders of national associations, including prosecutors, defense, law enforcement, state Bar leaders, 

ABA 

:  

Moderator and Reporter
 Charles J. Ogletree, Harvard Law School 

:  

 
 

8:30 a.m. – 9:00 a.m. 
The issue 
Our current discovery context 
A brief description of what states and federal government require for discovery in criminal cases; what 
national standards recommend; practice, system issues  



See: The Justice Project’s Expanded Discovery in Criminal Cases: A Policy Review (2007) 
http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/Death_penalty_reform/Expanded%20
discovery%20policy%20brief.pdf 
Charles J. Ogletree, Harvard Law School 
 
9:00 a.m. – 9:45 a.m.  
The problem 
The failure to provide full open discovery undermines the integrity of the criminal justice process: A case 
example 
Perhaps the attorneys in the Duke Lacrosse case with a description of the statutory/rule changes made as a 
result Joe Cheshire Raleigh, NC; Brad Bannon 
 
10:00 a.m. – 11:00 a.m. 
What is working 
Open file discovery is working, increasing efficiencies and outcomes that are reliable and valid, including 
recorded interrogations and eyewitness proceedings 
Panel of prosecutors, defense attorneys (Thomas Maher, NC; Tim Young, OH), law enforcement, judges, ABA 
               
11:00 a.m. – Noon 
Our opportunity  
Remarks  
 William. T. Robinson III , President, American Bar Association 
Eric Holder Attorney General 
 
Noon – 1:30 
Lunch 
 
1:30- 2:30  
Open file discovery: detailing the advantages; ingredients of the best practice, including automatic and 
mandatory, timing, certification, remedies for noncompliance 
Small group structured discussions   
 
2:45- 3:45 p.m.  
Reports from small groups 
 
4:00 – 5:00 p.m. 
Close 
 
North Carolina’s recently amended provision is a reference 
 
 

http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/Death_penalty_reform/Expanded%20discovery%20policy%20brief.pdf�
http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/Death_penalty_reform/Expanded%20discovery%20policy%20brief.pdf�
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