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Thank you, [ABA President-Elect] Bill [Robinson], for your kind introduction.

I am honored and pleased to have the opportunity to speak at this Kentucky Bar Association Annual Convention program, especially when sharing the stage with a panel of distinguished members of the Kentucky judiciary.  And I am particularly gratified to see the interest in talking about a civil right to counsel from such a diverse array of participants from the bar, the courts, and the legal services community.  

Kentucky has clearly demonstrated its commitment to providing justice to those most in need with four Legal Services Corporation-funded programs, and with 112 out of 120 counties providing pro bono programs.  I applaud the diversity of legal services approaches in the state, from the Kentucky On-Line Self-Help Assistance program, to the state-wide Volunteer Lawyer Program, to the efforts of the new Access to Justice Commission. The Kentucky Access to Justice Foundation has lobbied diligently for civil legal services funding, and I understand that its work led to a new filing fee generating millions of dollars a year for legal services.  

The Kentucky Supreme Court’s recent creation of the Access to Justice Commission is a giant step towards providing an infra-structure for further efforts.  In the words of Chief Justice Minton, the courts in Kentucky are “taking a leadership role in delivering civil legal aid to low-income citizens who have nowhere else to turn for help.”

The Right to Counsel in Civil Matters

Today I to say to you that work on a right to counsel in civil cases is the next logical step – and a necessary next step -- in the move toward true access to justice for all in our country.  While there are concerns that need to be addressed, the efforts to answer those concerns, and to recognize a right to counsel, are well underway in many states across the US.

Why is that?  Why is it that legal services organizations, access to justice commissions, state and local bar associations, the American Bar Association, and other advocacy organizations are joining to explore the right to counsel in civil cases?  

It is because they and others finally have come to recognize that even their best collective efforts -- no matter how dedicated and valiant --  will never close the enormous gap we face in this country between available legal services and legal needs, a dilemma referred to as the “justice gap.”   

In Kentucky, legal aid programs today are forced to turn away more than half the people who seek help, and countless others who need assistance never even make it to their local legal aid office. Nationwide, the justice gap hovers at 80%.  Can it truly be said that there is equal justice in America when four out of five people in serious need of legal services to protect basic human rights seek help, and are turned away?

This justice gap is particularly alarming when we compare our country to other nations.  We pride ourselves as being a progressive, highly advanced society, and yet in the World Justice Project’s 2010 Rule of Law Index the United States ranked dead last among developed, high-income countries on access to civil justice.  Retired Justice Earl Johnson of the California Court of Appeals, a long-time national leader on civil legal aid issues, discovered in his research that the US spends only one-fifth of what New Zealand spends, and only one-half of what Britain spends, on legal aid to the poor.  Moreover, all forty-six member countries in the Council of Europe since 1979 have been required to provide counsel in civil cases.   This shocking disparity between the US and the rest of the world is unacceptable for a country with our rich resources and our avowed and proud promise of “justice for all.”  Sadly, that promise today rings hollow for countless millions of people in America.

Regrettably, the U.S. Supreme Court in 1981 had an opportunity, but declined, to afford relief in the case of Lassiter v. Department of Social Services.  The Court ruled by a 5-4 margin that the14th Amendment right to due process did not require appointment of counsel in cases where parental rights may be terminated forever.  Lassiter’s presumption against a right to counsel unless “physical liberty” is threatened has meant that poor people face a huge hurdle in trying to establish a federal constitutional right to counsel even when their home, their livelihood, physical safety, or life-sustaining benefits are at risk.  While declining to interpret the 14th Amendment so as to afford relief, the razor-thin Lassiter Court majority did acknowledge that individual states wishing to pursue “wise public policy” may do so under their own constitutions, statutes, or common law.

And so, until the US Supreme Court reverses its narrow decision in Lassiter, legal services advocates have their work cut out for them in establishing a “wiser public policy” – a right to counsel to protect basic human needs in civil cases -- by encouraging individual states to look to their constitutions and legislatures, and by engaging in principled advocacy in the state courts.

Defining a Civil Right to Counsel


It is important for us to understand what we mean when we refer to a “right to counsel in civil cases,” and perhaps more importantly, what we don’t mean.  

The civil right to counsel movement in the US focuses only on indigent litigants, and only in cases that threaten basic human needs.  We are not talking about providing a lawyer to every poor person in every civil case, or about litigants who can afford to hire a lawyer. But within that narrow context – that is, indigent litigants whose basic human needs are threatened -- there is a need for a bright line right to legal assistance.  

As you may know, the U.S. Supreme Court dabbled with a case-by-case approach to appointing counsel in criminal cases when it ruled in Betts v. Brady that the appointment of counsel was only required in “special circumstances.”   The Court wisely overturned Betts just twenty years later, when it decided Gideon v. Wainwright. 
Justice Blackmun, in his strong dissent in Lassiter, noted that the Court in Gideon found that Betts had led to inconsistent and ad hoc determinations that were “cumbersome and costly” as well as to “innumerable post verdict challenges to the fairness of particular trials,” and that the appellate courts had “expended much energy in effect evaluating the performance of state judges.”  As Justice Blackmun noted in his Lassiter dissent, the situation is no better on the civil side when a case-by-case approach to appointing counsel is taken.   The Lassiter Court majority’s approach regrettably was a return to the discredited logic of Betts.
There is also a “Catch-22” factor at play when judges try to make decisions about appointing counsel based on the “special circumstances” of a case, because only a lawyer can truly bring out such “special circumstances.”  In recognizing an absolute right to counsel in paternity cases twenty-five years ago, the Connecticut Supreme Court underscored this problem in its rejection of a case-by-case approach.  

The Court stated, “[I]t is often difficult to assess the complexities which might arise in a given paternity trial before that trial is held; thus, a case-by-case approach would necessarily require an after-the-fact evaluation of the record to determine whether appointed counsel could have affected the result reached in a paternity proceeding.”

How, then, should a state that wishes to protect its poorest citizens in civil proceedings by providing counsel when basic human needs are threatened proceed?  Beyond focusing on basic human needs cases, there is no universal answer to implementing a right to counsel in a particular state.  Each state needs to determine the best approach to take given its needs and resources, and its priorities.   What may work in California, or Idaho, or Mississippi, may not work in Kentucky.  

At this moment, proponents in many states are doing what the US Supreme Court suggested in Lassiter with regard to implementing a civil right to counsel: looking to the state constitution to develop wise policy that best addresses the legal needs in their state.

The Current State of the Movement – Who Is Doing What, and Where?

As you begin to consider a right to counsel in civil matters in Kentucky, you should know that you are not alone.  Advocates across the country have been advancing, and are continuing to advance, the issue in their states.  The National Coalition for a Civil Right to Counsel, which helps coordinate the different efforts in states throughout the country, and which has up-to-the- moment data, has grown to more than two hundred participants in thirty-five states.  At present, approximately fifteen states – large and small – are making serious strides on the civil right to counsel front.   New York, California and Massachusetts have taken significant steps; there also has been notable litigation or legislation in Indiana, Kansas, Louisiana and Florida.   

The first time I spoke about a civil right to counsel was in Montgomery, Alabama, in January 2005, at the Alabama Bar Foundation’s annual dinner, as I was about to take office as ABA president.  The reaction to what I had to say was positive and encouraging, not because of any brilliance of my remarks, but because those in attendance recognized the potential for hope that a civil right to counsel presents in Alabama, which – like most states -- has struggled mightily to provide for the legal needs of the poor.


Let me give you some examples of the implementation efforts now occurring around the country: 

· In state legislatures advocates have been very active:

· In the last five years, a right to civil counsel has been created statutorily in Illinois for involuntary sterilization; in Massachusetts for guardianship proceedings; in Louisiana for involuntary adoptions; and in Montana for all abuse and neglect proceedings.  

· Advocates are also pushing the envelope in New York, which is considering bills to provide a right to counsel in certain housing cases; and advocates in Florida and Georgia have introduced bills to expand the right to counsel for children in certain family law proceedings.  

· In the courts there has been significant litigation as well:

· In Maryland, the high court in 2003 side-stepped the civil right to counsel question by a single (4-3) vote.  However, the three concurring judges wrote in favor of reaching the question and finding a right to counsel with respect to cases involving the right to parent.  Advocates in Maryland are working toward providing the high court with another opportunity to address the issue. 

· In Ohio, an appellate court in 2010 found a constitutional right to counsel for juvenile respondents in protective order proceedings, the first such ruling of its kind in the nation.

· There was successful litigation in Indiana last year to expand the statutory right to counsel for parents in termination of parental rights proceedings to include the appeal.  

· The Washington Supreme Court is currently considering the right to counsel for children in termination of parental rights proceedings.  

· There has been federal court activity also, with a Georgia court finding a constitutional right to counsel for children in termination proceedings under the Georgia Constitution, and a California federal district court holding that two immigrants with mental disabilities in immigration removal proceedings must be provided representation pursuant to the federal Rehabilitation Act.

· In Wisconsin, advocates filed a petition asking the state high court to use its rulemaking power to create a right to counsel in basic human needs cases.

· The U.S. Supreme Court this term heard argument in Turner v. Rogers, a case regarding the right to counsel in civil contempt proceedings, and a decision is forthcoming.  

American Bar Association Efforts


There has also been major work at the national level.  The size of the justice gap and the gravity of the problem motivated the American Bar Association to look at civil right to counsel as a viable solution to this crisis of justice.  

As ABA President in 2005, I appointed the ABA Task Force on Access to Civil Justice, and the Task Force produced a positive report and resolution which was adopted unanimously by the ABA House of Delegates in 2006, that urges federal, state, and local governments to provide a right to counsel in civil cases where basic human needs are at stake.  A copy of the resolution and report are in your written materials. 

The state access to justice commissions in Maryland, Massachusetts, and North Carolina have endorsed the concepts expressed in the 2006 ABA policy, and all three access to justice commissions have formed civil right to counsel committees to further explore the issue in their state.  The Kentucky Access to Justice Commission could be the fourth.  To date, eighteen bar associations across the US either have endorsed the 2006 ABA Resolution, or have adopted a similar resolution.  Other bar associations are currently studying the issue.

Addressing the Concerns

Have concerns been expressed about the concept of creating a right to counsel in civil cases?   Yes, some legitimate questions have been raised.  I urge you to review the written materials you have been provided, as they contain those questions and many of the answers.  I will highlight the most serious concerns that have been expressed, and how states are dealing with them.   It is a work in progress, as states are continuing to address these questions and finding answers.  

State bar associations in six states, and two major city bar associations, have formed civil right to counsel committees to explore how the issue should be approached in their state, and to address the difficult questions.   In nine states -- Arkansas, California, Hawaii, Maryland, New Mexico, North Carolina, South Carolina, and Texas -- it is the state access to justice commissions that have formed committees.  The establishment of these committees shows the degree of commitment nationwide to carefully studying reasonable approaches to implementing a right to counsel, and responsibly addressing the concerns that people may have.

The three major concerns I will highlight for you may be described as (a) the financial concern; (b) the implementation concern; and (c) the infra-structure concern.

The Financial Concern
Those who express financial concern say that because of the economic downturn, “this isn’t the right time to be talking about a right to counsel;” that legal services funding has faced serious cutbacks in many states, and the budgets in most states are extremely tight to be considering a right to counsel.  But those states that have addressed this concern believe that the economic downturn is the factor that most demands action now, perhaps more than any other.  The reason given is that those who need legal services the most suffer even more severely at times of great economic crisis and have even more legal problems that require the help of counsel. 

Another important financial fact – perhaps the most compelling fact – is that the failure to provide counsel to an indigent person in civil proceedings involving basic human needs frequently costs the state more than if counsel had been provided.  

You and I know that having a lawyer frequently makes the difference in the outcome of a case, and that many poor people without counsel are denied relief to which they may be entitled.  The denial of relief may mean that they become homeless, or suffer serious medical problems because of inability to access statutory government benefits, or are subjected to domestic violence, or may lose their children to foster care.  All of these outcomes result in expensive economic consequences for the states involved, and for all of us.  Yes, it costs some money to provide a lawyer to a poor person, but it is even more costly economically, and to our sense of justice, not to provide legal assistance in basic human needs situations. 

Advocates who are working on a right to counsel have not just accepted this significant and demonstrable cost saving as a given; rather, they have taken on the hard work of proving that it is so.   In California, it was in part the strong advocacy last year of Supreme Court Chief Justice Ronald George that led to passage of the Sargent Shriver Act.  The Act allocated $11 million per year for six years to establish right to counsel pilot programs designed to measure the costs, and the savings, of providing a right to counsel in some or all of the five basic human needs defined in the ABA’s 2006 right to counsel policy – shelter, sustenance, safety, health and child custody.

Similar pilot programs are being operated in Massachusetts and Texas with the purpose of putting a real dollar figure on the cost savings generated to the state by providing counsel in civil matters for which the state would incur costs if an indigent person does not obtain the court or administrative relief to which he or she is entitled by law.  Moreover, advocates are attempting to put a total dollar amount on the cost of a right to counsel in their states.  In Maryland, the Access to Justice Commission recently released a report in which it estimates the cost of providing counsel in all Maryland basic human needs cases; and in Wisconsin legal aid advocates released a report earlier this year with similar estimates for that state.   Such efforts take the right to counsel concept beyond a feared theoretical cost realm and into reality.  

The Maryland and Wisconsin cost savings studies, and the pilot projects undertaken in California, Massachusetts and Texas, among others, will be useful to you as you address financial concerns in Kentucky.

The Implementation Concern


Those who express the “implementation concern” worry that implementation of a civil right to counsel may not be able to avoid, and may exacerbate, the problems that have plagued the existing legal services system, such as inadequate funding and training.   Advocates in the right to counsel movement are taking steps to ensure that a proper structure is in place for the implementation of a civil right to counsel that will address the theoretical concerns expressed.  


For example, in 2010, the ABA provided two important new tools to jurisdictions considering the implementation of a civil right to counsel – a Model Access Act and Basic Principles of a Right to Counsel in Civil Legal Proceedings, two documents that are also in your written materials.   The ABA’s Model Access Act, as with the ABA’s Model Rules of Professional Conduct, provides states with a template that can be modified, tailored and adopted by jurisdictions interested in a statutory implementation of a civil right to counsel.  The Basic Principles of a Right to Counsel provides guidance to states and courts regarding implementation of the right to counsel by a method other than statutory. 


These tools go beyond the aspirational aspect of the ABA’s 2006 right to counsel policy to address major implementation questions, and to provide jurisdictions considering a right to counsel with substantial guidance as they move forward.  Another document in your materials, one that was produced by the National Coalition for a Civil Right to Counsel and entitled Information for Civil Justice Systems about Civil Right to Counsel Initiatives, provides extremely useful information that addresses the implementation concern.

The Infrastructure Concern


Lastly, some worry that implementation of a right to civil counsel may harm the infrastructure of existing legal services programs by reducing their current funding, or by impeding the ability of legal services organizations properly to determine program priorities.  This is a legitimate concern, and it also is being addressed. 


Let me clear. 


The right to counsel is not intended to replace, nor will it replace, the existing legal services delivery system.  The right to counsel is intended to augment the existing legal services system by serving the crying and mounting legal needs of indigents, 80% of which go unmet year after year.  The right to counsel movement will succeed, and the 80% justice gap will be reduced, only with the continuation of a strong civil legal services infrastructure and the implementation of a right to counsel in civil proceedings that involve basic human needs.  


We are all painfully aware that the existing legal aid infrastructure has not been able to reduce, nor on its own will it ever be able to reduce, the 80% justice gap without the additional public funding and resources that will accompany implementation of a civil right to counsel.  


I believe that, if we are ever to make progress in truly achieving access to justice for all in the US, it will be (a) by providing more resources to the dedicated efforts of existing legal aid programs and (b) by the collaborative efforts, and commitment, between existing legal services programs and new civil right to counsel programs in the states to serve the legal needs of the poor.  The two can and must work together to reduce the deplorable justice gap in our country.  And the participation of existing legal services programs in the civil right to counsel implementation process will help ensure that proper planning is done to protect current funding streams and the setting of priorities.   


I repeat: if we are ever to achieve the promise of equal justice in America, it will be through devoted legal services lawyers and equally devoted advocates of a civil right to counsel working together to increase, not reduce or compromise, public funding and resources for indigent legal services. 


The advocates of a civil right to counsel, including this one, are adamant in their insistence that recognition of a right to counsel in serious civil matters must not reduce existing funding for legal services.  To that end, the ABA Model Access Act produced last year by the ABA Working Group on a Civil Right to Counsel which I chair, emphatically states that “Funding provided pursuant to this Act shall not reduce either the amount or sources of funding for existing civil legal services programs below the level of funding in existence on the date that this Act is enacted.”  


Similarly, the just-released report of the Maryland Access to Justice Commission, entitled Implementing a Civil Right to Counsel in Maryland, which sets forth a plan for a right to counsel in Maryland, expressly clearly states that “The implementation of a right to counsel should not result in the diversion of existing funding away from the current civil legal services delivery system, nor should it eliminate the discretionary legal services currently provided by that system.”  


This philosophy is integral to the right to counsel movement, and one that its advocates will honor, not only because of the concerns of our colleagues in the legal services community, but more importantly because it speaks to the obligation we as lawyers all share to protect those in society who are most vulnerable.  When all is said and done, is that not the ethical and moral obligation that lawyers undertake when we take the oath as members of the legal profession?

Conclusion


I conclude by saying that I look forward to the discussion among the judges’ panel that will now take place, and to the questions and comments of you in the audience, because thoughtful discussion of this issue, the right to counsel in civil cases, is precisely what is now needed in Kentucky.   In such discussions today and in the coming months you will determine what information you need to make informed decisions; what you can learn from efforts elsewhere; and what steps you reasonably are able to take in Kentucky.  Indispensable to your successful effort will be the collective support and collaboration of the state and local bar associations, legal services organizations, pro bono organizations, the judiciary and legislature, and the business community.  


Why must the effort be made?


Because you and I know that countless poor persons in Kentucky – as in all states -- go to court each without the help of a lawyer, and that they do not get justice in any meaningful sense, not when they must face alone dire threats to their home, their safety, and their families.   And because if we as a civilized society in the US are sincere about closing the justice gap and protecting those who cannot protect themselves, we have an obligation to explore all available possibilities by which to do so.  


A civil right to counsel provides such a possibility.  Let us start the effort in Kentucky here, today.


Thank you for your kind attention.
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