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Access To Justice In Civil

The Editor interviews Anthony M.
Doniger, Partner, Sugarman, Rogers,
Barshak & Cohen, P.C. and President-
Elect of the Boston Bar Association.

Editor: Mr. Doniger, would you tell
our readers something about your
background and professional experi-
ence?

Doniger: I received my undergraduate
degree at Oxford University and I grad-
uated from Harvard Law School in
1977. 1 have been at Sugarman, Rogers,
Barshak & Cohen since law school,
where I am a trial lawyer. When I
began, much of the firm’s practice was
in the insurance defense area, which
involved a great deal of trial work. This
represented a wonderful education in
trial practice for a young attorney. We
do little of this work today, but my prac-
tice continues to be in the courtroom,
where I handle business cases, complex
domestic relations matters, and profes-
sional liability cases.

I should mention that Sugarman,
Rogers, Barshak & Cohen has long
been committed to pro bono work, and I
have also worked over the years on a
variety of civil rights cases on behalf of
individuals and non-profit organiza-
tions.

Editor: You have also enjoyed a par-
allel career with the Boston Bar Asso-
ciation and will be installed as Presi-
dent in September. Would you share
with us some of the highlights of your
BBA career and what has led to your
becoming its next President?

Doniger: I have been involved with the
BBA since my earliest days as a lawyer.
One of my partners, Ed Barshak, was
President of the BBA in the mid-70s,
and the firm encouraged all of its
lawyers to become involved. I served on
a number of committees, on the Council
of the Association, and as a trustee of
the Boston Bar Foundation, which is the
charitable arm of the BBA. My interests
have always been on access to justice
issues, which is one of the key elements
in the BBA’s mission, and much of my
work has been in this area, which
includes founding the Individual Rights
and Responsibilities Section. All of
these things contributed to my ascent up
the leadership ladder of the organiza-
tion, and in time I became Treasurer,
Vice President and President-Elect and,
in September, I will become President. I
will only add that this aspect of my
career has been a labor of love.

Editor: Would you tell us about your
agenda for 2007-2008?

Doniger: First and foremost is a broad-
based multi-year initiative committed to
addressing the need for greater ethnic
and racial diversity in the legal profes-
sion. Last year, my predecessor, Jack
Cinquegrana, boldly mobilized a task
force consisting of highly respected
leaders who come from all segments of
the legal profession, and they are com-
mitted to taking a fresh look at this
issue, with an eye toward determining
what role the BBA can play in achieving
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real improvement in this area. I look
forward to seeing this important project
through.

Another initiative for 2007-2008 is a
task force on the civil right to counsel,
which I am in the process of appointing
now. This is essentially the next step in
the discussion about what is called Civil
Gideon, the right to counsel for low
income persons in civil cases where
substantial human needs are at issue.

We are also going to look at the
development of a long range plan and
mission statement for the BBA, some-
thing that needs to be done periodically.

Editor: What is the background on
the civil right to counsel?

Doniger: This is a subject that has been
debated for years. In the early 1980s a
closely divided United States Supreme
Court reluctantly determined, in Las-
siter, that the Constitution did not man-
date a civil right to counsel. Neverthe-
less, the decision did include a variety
of suggestions on how individual states
might, and should, find ways in which
to address this issue. The case served to
put a spotlight on a very important
human needs issue.

In recent years we have moved from
the proposition that the civil right to
counsel is a good thing to one that it
should be recognized as a legal right. A
year ago the BBA embraced a resolution
that the American Bar Association,
under the leadership of its then Presi-
dent, Mike Greco, was about to bring to
its House of Delegates. That resolution,
which was indeed adopted by the ABA,
states that the individual states should
provide counsel as a matter of right to
low-income persons in adversarial pro-
ceedings where basic human needs —
shelter, sustenance, safety, healthcare,
child custody, and the like — are at stake.

We are now beyond discussing the
civil right to counsel as a positive con-
cept and must address the harder issue,
which is how to go about implementing
such a right. Funding is a crucial issue,
as is the question of what basic human
needs are to be covered and how they
are to be defined. The task force is also
going to have to consider how to imple-
ment the right in an effective and effi-
cient way. At this point it is difficult to
know what the task force will recom-
mend, but there are a number of possi-

bilities, including legislation, litigation,
perhaps a pilot project with both public
and private sponsorship.

While T am not yet at liberty to
announce the composition of the task
force, I can say that it will include lead-
ers from legal services organizations in
Massachusetts, representatives of the
bar, particularly those with experience
in the provision of legal services to the
indigent, academics and people with
broad governmental experience.

The good news is that Massachusetts
is in the forefront on the provision of the
civil right to counsel in certain cases,
and we have representation on the task
force from the state body that currently
provides funding and appoints lawyers
in certain civil cases.

Editor: What areas have been carved
out in Massachusetts?

Doniger: There are a number of statutes
that now provide that there must be a
state-appointed attorney where the indi-
vidual is unable to afford counsel in cer-
tain cases. These include care and pro-
tection cases, child guardianships, men-
tal health commitments, and the like.
Here the state has recognized that it is
unthinkable that, for example, a parent
might run the risk of losing custody of a
child to the state without the benefit of
counsel.

There are other areas of the law,
however, where basic human needs are
at stake and the right to counsel has not
been legally recognized. In the housing
area, for example, it is clear to me that
there ought to be a right to counsel in
certain eviction proceedings, say, where
a family is being evicted from public
housing because a family member has
been convicted of a drug offense. If you
think of the social ills — and the costs to
society that derive from such ills — of
such an eviction, the civil right to coun-
sel in this area ought to be high on the
list.

Editor: How do you see the BBA’s
efforts in this area connecting to what
has already been undertaken by the
ABA?

Doniger: Very closely connected. Dur-
ing Mike Greco’s tenure as President of
the ABA in 2005-2006 this was very
high on his agenda, and, in light of
Mike’s presence here in Boston, we in
this state have been influenced by the
very eloquent and principled stand he
has made on the issue over many years.
Because he has spoken and written
about the civil right to counsel for such
a long period of time, and in so many
important forums, he has given a profile
to the issue that, without his interven-
tion, it simply would not enjoy today.
Judge Earl Johnson in California has
spoken on this for many years, as has
Howard Dana, a former Maine Supreme
Court Justice. And in Massachusetts we
now have a state access to justice com-
mittee that has backed the principle.
There is no question, however, but that
Mike Greco has brought the discussion
to the national level. We continue to
monitor this discussion, as well as what
is underway in various states across the
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country, and we believe these resources
will be absolutely crucial to the work of
our task force.

The funding of legal services is a
major concern, particularly when we
speak of a state-mandated right to coun-
sel. How is this to be funded? I am
hopeful that, following a careful analy-
sis of the discussion elsewhere and a
vigorous discussion on the part of the
task force, some practical funding alter-
natives may emerge.

Editor: Massachusetts has led the
way for the rest of the country in
many areas of the law. I suspect that
may be the case here.

Doniger: Massachusetts has always
recognized the importance of the rule of
law and the essential nature of the legal
system in the protection of human
rights. Lawyers hold the keys to the
palace of justice, and I believe that the
state must find a way to ensure that poor
people have access to those who hold
those keys. In light of our history, I am
optimistic that Massachusetts will see
this through to conclusion, and the
Boston Bar Association will do every-
thing in its power to make this a reality.
If we are successful, I think we will see
other states follow our lead, as has been
the case in many other areas of the law.

Editor: Obviously, you would not be
making this effort if you did not
believe it can be accomplished. How
do you see this playing out?

Doniger: I would hope that we will see
a full set of recommendations from the
task force within my term as President
of the BBA, which runs from September
to September. At this point I cannot say
how long it might take to implement any
such recommendations. A legislative
initiative — perhaps a model statute —
involves a very complicated, and invari-
ably time consuming, process. Like-
wise, litigation — such as a Massachu-
setts constitutional challenge — entails a
significant investment of time. A
thoughtfully designed pilot project that
is focused on a particular area of need,
however, may be a way of achieving
success in a relatively small arena, and
that, in turn, may point the way to other
areas. I think the only certainty here is
that we are talking about a subject that is
controversial because it involves
money. Very few people argue with the
principle of the civil right to counsel.
The problem arises when they consider
how we are going to pay for it. To meet
that problem we are going to have to be
creative.

Editor: Is there anything you would
like to add?

Doniger: I am delighted to be having
this conversation. I am very excited
about the upcoming year. The Boston
Bar Association is a wonderful organi-
zation and a key player in the civic fab-
ric of this great state; it has a fabulous
staff and it couldn’t be more exciting to
work with such committed individuals
on such topical issues.



