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3.1
POTENTIAL IMMIGRATION CONSEQUENCES DEPEND ON YOUR CLIENT’S IMMIGRATION STATUS

The immigration consequences of a criminal conviction or other disposition vary depending largely on the noncitizen criminal defendant’s particular immigration status or situation.  This chapter discusses the possible immigration consequences of a criminal case based on your client’s individual circumstances as a noncitizen.  For purposes of presenting the various immigration consequences, your noncitizen criminal defendants are separated into four broad categories.  These are:

· Lawful permanent residents (see section 3.2)

· Refugees and persons granted asylum (see section 3.3)

· Other noncitizens who might be eligible now or in the future to obtain lawful permanent resident status, asylum, or other protection from removal (see section 3.4)

· Noncitizens who do not fall into any of the above categories or who do but will be unable to avoid removal (see section 3.5)

A general approach to the criminal case that might be appropriate to avoid your client’s removal from the United States is suggested for the first three of these categories: lawful permanent residents (3.2), refugees and asylees (3.3), and other noncitizens who might be able to avoid removal (3.4).  The section dealing with lawful permanent resident clients also discusses other relevant issues, including preserving eligibility for U.S. citizenship.  The last section (3.5) discusses addi​tional issues to consider for noncitizen clients who are or will be unable to avoid removal.

The user of this manual should be aware that this chapter seeks to cover the immigration statuses and situations that the criminal defense  practi​tioner is most likely to encounter today, but it does not address all immigration statuses and situations that you might encounter.

3.2
YOUR CLIENT IS A LAWFUL PERMANENT RESIDENT

3.2.A
The client and a suggested approach to the case: Focus on avoiding deportability and inadmissibility

If your client is a lawful permanent resident (LPR) (see Chapter 2, section 2.3.A), s/he is present in the United States lawfully and is authorized by the DHS (formerly INS) to live and work in the United States permanently.  Such a client may have immigrated to this country as a child, may have lived and worked in this country for many years, and may have most, if not all, of his or her family here.  An LPR who has resided in the United States the requisite number of years is eligible to apply for U.S. citizenship and, in fact, as a lawful permanent resident, already enjoys many of the privileges of citizenship.

A criminal case may place all this at risk.  What is first and foremost at risk under the immigration laws is your LPR client’s ability to remain in the United States.  Also at risk is your LPR client’s ability to attain U.S. ​ citizenship.
LPR criminal defendants may be removed from the United States based on the crime-related grounds of deportability (see subsection 3.2.B).  Some LPR defendants also need to be concerned about the separate grounds of inadmissibility (see subsection 3.2.C).  Such LPRs include those whose criminal arrest took place at a port of entry while seeking readmission after a trip abroad (e.g., an LPR arrested and charged with carrying drugs into the country at a U.S. international airport or at a U.S.-Canada or U.S.-Mexico border crossing point, as well as LPRs who plan to travel abroad in the future (see Chapter 1, section 1.2.A).  Although an LPR who travels outside the United States for less than 180 days is generally not subject to the inadmissibility grounds upon his or her return, this is not true when the LPR has committed an offense that comes within the criminal grounds of inadmissibility.1
If your LPR client cannot avoid a disposition of the criminal case that makes him or her deportable or inadmissible, the client may still be able to avoid removal by avoiding a disposition that makes him or her ineligible for any immigration law relief from removal (see subsection 3.2.D).  If your LPR client will be able to avoid a disposition subjecting him or her to removal, the client may also wish to avoid a disposition that may make him or her ineligible for citizenship (see subsection 3.2.E(2)).

Suggested approach to the criminal case: As you read this section, keep in mind the following suggested general approach to representing a lawful permanent resident client (who is not already subject to removal without relief based on a prior criminal record).

· First and foremost, try to avoid a disposition triggering deportability see subsection 3.2.B), OR triggering inadmissibility if the client was arrested returning from a trip abroad or may travel abroad in the future (see subsections 3.2.C and E(1)).

· If you cannot do that, but your client has resided in the United States for over seven years (or, in some cases, will have seven years before being placed in removal proceedings), try at least to avoid conviction of an “aggravated felony” in order to preserve possible eligibility either for the relief of cancellation of removal or the so-called 212(h) waiver of inadmissibility (see subsections 3.2.D(1) and (2)).

· If you cannot do that, but your client’s life or freedom would be threatened if removed, try to avoid conviction of a “particularly serious crime” in order to preserve possible eligibility for the relief of withholding of removal (see subsection 3.4.C(2)).

· If your client will be able to avoid removal, your client may also wish that you seek a disposition of the criminal case that will not bar the finding of good moral character necessary for citizenship (see subsection 3.2.E(2)).

3.2.B
Criminal dispositions that make a lawful permanent resident subject to removal based on deportability

The grounds of deportability include conviction of the following:

3.2.B(1) Aggravated felony.  This immigration law term-of-art includes:

· Murder;
· Rape;
· Sexual abuse of a minor;
· Drug trafficking (which, under current case law in some jurisdictions  includes virtually any state drug felony, even if it is a possession offense without an intent to distribute element, and may include some state drug misdemeanors, such as second or subsequent possession offenses – These issues are in litigation and may be resolved, at least in part, by decision in a case currently pending before the U.S. Supreme Court, Lopez v. Gonzales, Docket No. 05-547, scheduled to be argued in October 2006);

· Firearm trafficking;
· Crime of violence PLUS a prison sentence of one year or more;
· Theft or burglary offense PLUS a prison sentence of one year or more;

· Various federal criminal offenses, such as certain money laundering offenses, firearm and explosive materials-related offenses, ransom-related offenses, child pornography offenses, RICO offenses, certain alien smuggling offenses, passport or other document fraud offenses, and other miscellaneous federal offenses, and probably some analogous state offenses;
· Prostitution business, owning, controlling, managing, or supervising of;

· Commercial bribery, counterfeiting, forgery, or trafficking in vehicles the identification numbers of which have been altered, PLUS a prison sentence of one year or more;

· Obstruction of justice offenses PLUS a prison sentence of one year or more;

· Fraud or deceit or tax evasion offenses PLUS loss to the victim(s) exceeds $10,000; and

· Bail jumping where the underlying charge was of a felony for which a sentence of two years imprisonment or more may be imposed.

· See Appendix C and INA section 101(a)(43); 8 U.S.C. 1101(a)(43).

3.2.B(2) Crime(s) involving moral turpitude. This is another immigration term-of-art.  Under the case law, the “crime involving moral turpitude” concept covers crimes in many different criminal offense categories, including but not limited to:

· Crimes in which either an intent to steal or to defraud is an element (such as theft and forgery offenses);

· Crimes in which bodily harm is caused or threatened by an intentional or willful act, or serious bodily harm is caused or threatened by an act of recklessness (such as murder, rape, and certain manslaughter and assault offenses); and
· Most sex offenses.

· See Appendix D.

A lawful permanent resident is deportable for one crime involving moral turpitude committed within five years of an admission to the United States and punishable by at least one year in prison.

A lawful permanent resident is deportable for two crimes involving moral turpitude, whether felony or misdemeanor, committed at any time and regardless of sentence.

►  Practice Tip:  In a states such as New York, not only a felony but also a Class A mis​demeanor is punishable by one year in prison.  Thus, one New York Class A misdemeanor constituting a crime involving moral turpitude could make your client deportable if committed within five years after admission to the United States.
3.2.B(3) Controlled substance offense.  A lawful permanent resident is deportable for any violation of law relating to a controlled substance (other than a single offense of simple possession of thirty grams or less of marijuana), whether a felony or a misdemeanor.

3.2.B(4) Firearm offense.  A lawful permanent resident is deportable for virtually any offense involving a firearm, whether a felony or a misdemeanor.

3.2.B(5) Crime of domestic violence, stalking, crime against children, or violation of protection order.  A lawful permanent resident is deportable for a crime of domestic violence (CODV), stalking, or a crime of child abuse, neglect, or abandonment, whether a felony or a misdemeanor, or a violation of an order of protection, whether issued by a civil or criminal court.  A CODV includes any crime of violence against a person committed by a current or former spouse of the person, by an individual with whom the person shares a child in common, by an individual who is cohabiting with or has cohabited with person as a spouse, or other similarly situated individual.  Under certain circumstances, the CODV, stalking, and violation of order of protection deportation grounds may be waived when the individual himself or herself has been battered or subjected to extreme cruelty and is not and was not the primary perpetrator of violence in the relationship.  Note: These grounds only apply to convictions or violations occurring on or after October 1, 1996.2
3.2.C
Criminal dispositions that make a legal permanent resi​dent subject to removal on grounds of inadmissibility

In summary, the crime-related grounds of inadmissibility grounds include the following:

· Conviction or admitted commission of any controlled substance offense, or government knowledge or reason to believe that the individual is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.

· Conviction or admitted commission of a crime involving moral turpitude (see subsection 3.2.B(2) for types of offenses covered by this immigration law term-of-art), subject to a petty offense exception if no prior crime and the offense is not subject to a potential prison sentence in excess of one year and does not receive an actual prison sentence in excess of six months.

· Conviction of two or more offenses of any type plus aggregate sentence of imprisonment of at least five years.
· Prostitution and commercialized vice.

· Government knowledge or reason to believe that the individual has been a knowing aider, abettor, assister, conspirator, or colluder with certain traffickers in severe forms of trafficking in persons.
· Government knowledge or reason to believe that the individual has engaged, is engaging, or seeks to enter the U.S. to engage in money laundering, or who is, or has been, a knowing aider, abettor, assister, conspirator, or colluder with others in money laundering.
►  Practice Tips:  Crime-related inadmissibility grounds include convictions that would not be covered under the comparable deportability grounds, i.e., conviction of a single offense of simple possession of thirty grams or less of marijuana, and conviction of a single crime involving moral turpitude even if committed over five years after the last admission to the United States.                   

►  Inadmissibility may be triggered by “admission” of the commission of any controlled substance offense or crime involving moral turpitude, even when there has been no actual conviction.  Thus, a lawful permanent resident arrested upon return from a trip abroad or planning to travel abroad in the future (see subsection 3.2.E) may need to avoid such an admission just as much as a conviction.  However, the defense lawyer should be aware that, in general, admissions during criminal proceedings will not lead to inadmissibility if no conviction results.3
►  If there is evidence of drug trafficking, trafficking in persons, money laundering, or prostitution, inadmissibility may be found even where there is no conviction or admission.4
3.2.D
Relief from removal that may be available to a lawful ​ permanent resident, and criminal dispositions that should be avoided in order to preserve such relief

The more common possible forms of relief for a lawful permanent resident include the following:

3.2.D(1) Cancellation of removal.  This is the most common form of possible relief for a lawful permanent resident placed in removal proceedings for crime-related deportability or inadmissibility reasons.
Your lawful permanent resident client may be eligible to seek cancellation of removal if the client will have been a lawful permanent resident for at least five years by the time of his or her removal hearing.5  In addition, your client will have to show that s/he has resided in the United States continuously for more than seven years after lawful admission in any status.6
The clock for the seven years residence requirement stops at the time of commission of an offense triggering deportability or inadmissibility; however, it does so only if the offense is one of those “referred to” in the INA 212(a)(2) crime-related grounds of inadmissibility.7  The clock continues running until commencement of a removal proceeding triggered by an offense listed only in the deportability grounds.  Thus, if your client is convicted of a drug offense or a crime involving moral turpitude coming within the inadmissibility grounds, s/he must have accumulated the seven years of continuous residence before commission of the offense to be eligible for cancellation of removal.  However, if your client is convicted of a firearm offense, which is an offense triggering deportability but which is not referred to in the inadmissibility grounds, the clock continues running until s/he is “served a notice to appear” commencing removal proceedings.8
A grant of cancellation of removal relief is in the discretion of the Immigration Judge.  Your client may have a chance at obtaining this relief if, at the time of the removal hearing, s/he will be able to demonstrate equities such as long residence in the United States, close family with lawful status in the United States, evidence of hardship to the individual and family if deportation occurred, service in the armed forces, history of employment, existence of property or business ties in the United States, evidence of value and service to the community, and proof of genuine rehabilitation.9

► Dispositions to Avoid: Cancellation of removal is barred to any client convicted of an aggravated felony (see subsection 3.2.B(1)).10 Therefore, for lawful permanent residents who would otherwise be eligible for cancellation of removal, a disposition of the criminal case falling within the aggravated felony deportation ground is worse than falling within any of the other deportation grounds.

In addition, because of the clock-stopping rule described above relating to the seven-years-residence requirement, this relief is also barred to any client convicted of an offense “referred to” in the INA 212(a)(2) crime-related grounds of inadmissibility, e.g., crime involving moral turpitude or drug offense, when the record of conviction shows that the offense was committed within the first seven years of residence in the United States.
____________________________________________________________

3.2.D(2) Waiver of criminal inadmissibility.  The “212(h)” waiver of inadmissibility is a possible form of relief for some lawful permanent residents ineligible to seek cancellation of removal because of the requirement of seven years of continuous residence (see subsection 3.2.D(1)).

Your lawful permanent resident client may be eligible to seek a 212(h) waiver of inadmissibility if s/he is inadmissible based on crime(s) involving moral turpitude, prostitution, or possession of thirty grams or less of marijuana but only if the client is the spouse, parent, son, or daughter of a U.S. citizen or lawful permanent resident and will be able to show that such relative will suffer extreme hardship if your client is denied lawful admission OR if the client is inadmissible only for prostitution-related conduct OR if the activities for which the client is inadmissible occurred more than fifteen years before the date of the alien’s application for adjustment of status OR under certain circumstances, if the client is a battered spouse or child.11  In addition, your client will have to accumulate seven years of continuous lawful residence in the United States by the time the DHS (formerly INS) initiates removal proceedings.12  However, the clock for this seven years of residence does not stop at the time of the commission of the offense as it does for cancellation of removal.

Your lawful permanent resident client may be able to seek the 212(h) waiver of criminal inadmissibility even if charged with a criminal ground of deportability rather than one of inadmissibility.

_________________________________________________________________

► 
Dispositions to Avoid: Like cancellation of removal, the 212(h) waiver of criminal inadmissibility is barred to any lawful permanent resident client convicted of an aggravated felony.13 In addition, the 212(h) waiver is barred for any drug offense, other than a single offense of simple possession of thirty grams or less of marijuana.14  In addition, DHS regulations provide that noncitizens who have committed violent or dangerous crimes will not be granted 212(h) relief except in extraordinary circumstances.15
3.2.D(3) Withholding of removal.  For a discussion of this relief available to an LPR whose life or freedom would be threatened in the country of removal, see subsection 3.4.C(2).

3.2.E
Additional issues to consider if your client avoids removal

3.2.E(1) Inability to travel outside the United States.  Many lawful permanent residents, though they now reside permanently in the United States, still have family or other ties in their country of birth or citizenship, and often travel outside the United States, particu​larly at holiday times.  Thus, even if your lawful permanent resident client may be able to avoid removal based on deportability, and may not be currently subject to the grounds of inadmissibility because s/he is not now returning from a trip abroad, the client nevertheless may be concerned about avoiding grounds of in​ admissibility if s/he plans to travel abroad in the future.

____________________________________________________________

► 
Dispositions to Avoid: If the criminal case results in a disposition that will make the client inadmissible upon his or her return to the United States after any travel abroad in the future, the client will then face the possibility of removal from the United States.  For the main crime-related inadmissibility grounds, see subsection 3.2.C.
3.2.E(2) Ineligibility for U.S. citizenship.  Many lawful permanent residents are now seeking U.S. citizenship because of the new citizenship status restrictions on access to government programs for the aged and disabled and other restrictions on the rights of immigrants.  Indeed, your lawful permanent resident client may have an application for U.S. citizenship pending or may be planning to apply soon.  Thus, even if your lawful permanent resident client may be able to avoid removal, s/he may then also be concerned about avoiding crime-related bars on eligibility for U.S. citizenship.

► Dispositions to Avoid: If your client is convicted of certain crimes, or if the client admits certain offenses, the client may be statutorily barred for up to five years (or forever in the case of an aggravated felony conviction) from being able to establish the good moral character required for citizenship.  While the DHS (formerly INS) will still have discretion to find that your client lacks the requisite moral character for citizenship whatever happens in the criminal case, avoiding these convictions or admissions prevents your client from being statutorily precluded from persuading the DHS that s/he has good moral character.  A finding of good moral character is precluded by any of the following:
•  Conviction of an aggravated felony which will, in any case, almost surely lead to your client’s removal from the United States (see subsection 3.2.B(1)).  Note: Convic​tion of an aggravated felony makes your client permanently ineligible for citizenship.  This permanent bar to ​ citizenship applies to (non-murder) aggravated felony convictions on or after November 29, 1990, and to a murder conviction regardless of the date of conviction.16
•  Conviction or admitted commission of any controlled substance offense except in a case of a single offense of simple possession of thirty grams or less of marijuana.

•  Conviction or admitted commission of a crime involving moral turpitude (see subsection 3.2.B(2)), subject to a petty offense exception if no prior crime and the offense is not subject to a potential prison sentence in excess of one year and does not receive an actual prison sentence in excess of six months.

•  Conviction of two or more offenses of any type plus aggregate sentences of imprisonment of at least five years.

•  Conviction of two or more gambling offenses.

•  Confinement, as a result of conviction, to a penal institution for an aggregate period of 180 days or more.

For the statutory list of offenses that bar a finding of good moral character, see INA section 101(f); 8 U.S.C. 1101(f).

____________________________________________________________

►  Practice Tip: Bars to a finding of good moral character include convictions or conduct that would not necessarily make your client deportable, e.g., a conviction resulting in prison confinement of 180 days or more regardless of the crime involved, or the admitted commission of any controlled substance offense or crime involving moral turpitude even when there has been no actual conviction.  Thus, a lawful permanent resident seeking or planning to seek U.S. citizenship may wish to avoid any such conviction or admission of guilt just as s/he would wish to avoid a criminal disposition that makes him or her deportable.
3.3
YOUR CLIENT IS A REFUGEE OR A PERSON GRANTED ASYLUM (WHO HAS NOT YET OBTAINED LAWFUL ​ PERMANENT RESIDENT STATUS)

3.3.A The client and a suggested approach to the case: Focus on avoiding inadmissibility

If your client has been admitted to the United States as a refugee or has been granted asylum in the United States (see Chapter 2, Section 2.3(B)), the U.S. government has already determined that the individual has a well-founded fear of persecution in his or her country of nationality on account of race, religion, nationality, membership in a particular social group, or political opinion.  Clearly, the stakes are also very high for such a noncitizen client when facing a criminal proceeding outcome that may lead to removal from the United States.  Thus, what is first and foremost at risk under the immigration laws as a result of the criminal case is your client’s ability to remain in this country and to avoid removal to a country where s/he may be harassed, imprisoned, tortured, or even killed.

The situations of criminal defendants who are refugees and those who are asylees are slightly different; however, in the end, their immigration- related goals may be viewed as parallel.

A refugee is “lawfully admitted” and therefore technically subject to the crime-related grounds of deportability (see Chapter 1, section 1.2(A)).  However, in practice, a refugee should be subject to removal proceedings only if the refugee is inadmissible; thus, avoiding the crime-related grounds of inadmissibility is of primary importance (see subsection 3.3.B).  If inadmissibility cannot be avoided, a refugee may still be able to adjust to lawful permanent resident status and thereby avoid removal if the disposition does not support a charge that your client is a drug trafficker or someone who has committed a violent or dangerous crime and is therefore likely to be found ineligible for the special waiver of inadmissibility for refugees and asylees (see subsection 3.3.D(1)).  Finally, if the refugee is unable to adjust to permanent resident status, the issue then becomes preserving possible eligibility for the relief of withholding of removal by avoiding conviction of a “particularly serious crime” (see subsection 3.3.D(2)).

A person granted asylum, on the other hand, should not even be placed in removal proceedings unless convicted of a “particularly serious crime,” which in this context, however, means avoiding any aggravated felony, regardless of sentence (see subsection 3.3.C).  Nevertheless, because adjustment to permanent resident status is usually the eventual goal of an asylee (as it is for a refugee) and because such adjustment of status is probably the best way for an asylee to escape the risk of removal in the long term, avoiding the crime-related grounds of inadmissibility may also be viewed as the primary immigration-related goal for this type of defendant (see subsection 3.3.D(1)).  If inadmissibility cannot be avoided, an asylee may still be able to adjust to lawful permanent resident status if the disposition does not support a charge that your client is a drug trafficker or a person who has committed a violent or dangerous crime and ineligible for the special waiver of inadmissibility for refugees and asylees (see subsection 3.3.D(1)).  Finally, if the asylee is unable to adjust to permanent resident status, then it may be viewed that the issue becomes whether the asylee may avoid conviction of a “particularly serious crime,” in order to avoid ineligibility for the relief of withholding of removal if it becomes necessary (see subsection 3.3.D(2)).

Suggested approach to the criminal case.  As you read this section, keep in mind the following suggested general approach to representing a refugee or asylee client (who is not already subject to removal without relief based on a prior criminal record).

· First and foremost, try to avoid a disposition triggering inadmissibility (see subsections 3.3.B and D(1)).

· If you cannot do that, but your client has been physically present in the United States for at least one year, try at least to avoid a disposition relating to illicit trafficking in drugs or a violent or dangerous crime in order to preserve eligibility for a special waiver of inadmissibility for refugees and asylees (see subsection 3.3.D(1)).

· If you cannot do that, but your client’s life or freedom would be threatened if removed, try to avoid a conviction of a “particularly serious crime” in order to preserve eligibility for the relief of withholding of removal (see subsection 3.3.D(2)).

3.3.B
Criminal dispositions that make a person admitted as a refugee subject to removal

If your client has been admitted to the United States as a refugee, the immigration law contemplates that s/he should have been notified to appear before an immigration officer and examined for eligibility for adjustment to lawful permanent resident status after having been physically present in the United States for at least one year.17 Often this will not have occurred even if your refugee client has been present in the United States for much longer than one year.  (Of course, if it has occurred, your client may now be a lawful permanent resident and his or her case should be evaluated as such—see section 3.2.) In any case, your client’s current encounter with the criminal justice system may trigger his or her case now coming to the attention of the DHS (formerly INS) for determination of his or her admissibility for permanent resident status.

If the disposition of the criminal case falls within one of the ​ crime-related inadmissibility grounds, your refugee client is supposed to be placed in removal proceedings.18  In summary, these grounds include the following:

· Conviction or admitted commission of any controlled substance offense, or government knowledge or reason to believe that the individual is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.

· Conviction or admitted commission of a crime involving moral turpitude (see subsection 3.2.B(2)), subject to a petty offense exception if no prior crime and the offense is not subject to a potential prison sentence in excess of one year and does not receive an actual prison sentence in excess of six months.

· Conviction of two or more offenses of any type plus aggregate sentences of imprisonment of at least five years.

· Prostitution and commercialized vice. 

· Government knowledge or reason to believe that the individual has been a knowing aider, abettor, assister, conspirator, or colluder with certain traffickers in severe forms of trafficking in persons.
· Government knowledge or reason to believe that the individual has engaged, is engaging, or seeks to enter the U.S. to engage in money laundering, or who is, or has been, a knowing aider, abettor, assister, conspirator, or colluder with others in money laundering.
____________________________________________________________

►
Practice Tips:  Inadmissibility may be triggered by “admission” of the commission of any controlled substance offense or crime involving moral turpitude, even when there has been no actual conviction.  However, the defense lawyer should be aware that, in general, admissions during criminal proceedings will not lead to inadmissibility if no conviction results.19
►
If there is evidence of drug trafficking, trafficking in persons, money laundering, or prostitution, inadmissibility may be found even where there is no conviction or admission.20
3.3.C
Criminal dispositions that make a person granted asylum subject to removal

If the defendant has been granted asylum in the United States, s/he is subject to termination of asylum status and then removal if convicted of a “particularly serious crime.”21  Keep in mind, however, that because adjustment to permanent resident status is usually the eventual goal of an asylee (as it is for a refugee) and because such adjustment of status is probably the best way for an asylee to escape the risk of removal in the long term (see subsection 3.3.A), avoiding the crime-related grounds of inadmissibility may be viewed as the primary immigration-related goal for this type of defendant as it is for the refugee defendant.  Nevertheless, your asylee client should not be subjected to removal proceedings in the first place if the following “particularly serious crime” dispositions are avoided.

· Aggravated felony.  For asylum purposes, an individual convicted of an aggravated felony, regardless of the sentence, is deemed, by statute, to have been convicted of a “particularly serious” crime22 (see Appendix C and INA section 101(a)(43); 8 U.S.C. 1103(a)(43).

· Other particularly serious crimes.  There is no statutory definition of what other crimes may be considered “particularly serious.”  Under the case law, however, one must consider several factors: (1) the nature of the conviction; (2) the circumstances and underlying facts of the conviction; (3) the type of sentence imposed; and (4) whether the type and circumstances of the crime indicate that the alien will be a danger to the community23 (see Appendix F).

3.3.D
Relief from removal that may be available to your refugee or asylee client and criminal dispositions that should be avoided in order to preserve such relief

3.3.D(1) Adjustment of status.  A person admitted to the United States as a refugee or granted asylum in the United States is generally eligible to apply for adjustment of status to that of a permanent resident after being physically present in the United States for at least one year after admission as a refugee or grant of asylum.24  A grant of adjustment of status would provide relief from removal if your client is placed in removal proceedings.  Although an applicant for adjustment of status is subject to the grounds of inadmissibility, a refugee or asylee may seek a “209(c)” waiver of most of the criminal inadmissibility grounds.  This special waiver, which is available only to refugees and asylees, may be granted “for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest.”25
_________________________________________________________________

►
Dispositions to Avoid:  Adjustment of status relief is barred, without the possibility of a 209(c) waiver, to an individual who is inadmissible based on government knowledge or reason to believe that the individual is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.26 Thus, in order for your refugee or asylee client to remain eligible for adjustment of status relief, you should try to avoid any disposition triggering inadmissibility (see subsection 3.3.B) but, most of all, avoid any conviction, or other admission or evidence of guilt, that would support a DHS (formerly INS) charge that the individual is an illicit  trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.   In addition, in a 2002 opinion, the Attorney General stated that noncitizens who have committed violent or dangerous crimes will not be granted 209(c) relief except in extraordinary circumstances, such as those involving national security or foreign policy considerations, or cases in which the noncitizen clearly demonstrates that the denial would result in exceptional or ​ extremely unusual hardship.27
3.3.D(2) Withholding of removal.  If your refugee or asylee client is inadmissible and unable to present good evidence of humanitarian, family unity, or public interest reasons why s/he should be granted a waiver of criminal inadmissibility in conjunction with adjustment of status relief, your client may be able to seek an INA 241(b)(3) “withholding of removal” relief based again on the client’s previously determined fear of persecution in the country of removal.

Withholding of removal is generally available to an individual whose life or freedom would be threatened in the country of removal because of the individual’s race, religion, nationality, membership in a particular social group, or political opinion.28
Despite the previous grant of refugee or asylum status, however, your client should not rely on being found eligible for withholding of removal.  Conditions in the country of removal may have changed and, even if they have not, the threshold showing required for withholding of removal is a higher standard than it is for refugee or asylum status.  To obtain withholding of removal, the applicant must show a “clear probability” of persecution.29  In contrast, the “well-founded fear” standard for refugee or asylum status requires only a “reasonable possibility” of persecution and can be satisfied by credible subjective evidence.30
_________________________________________________________________

► Dispositions to Avoid: Withholding of removal is barred to an individual who is convicted by a final judgment of a particularly serious crime.  For withholding of removal purposes, this immigration law term-of-art automatically includes an individual convicted of an aggravated felony or felonies with an aggregate sentence of imprisonment of at least five years.31  Under a 2002 Attorney General opinion, it also presumptively includes an individual convicted of an aggravated felony involving unlawful trafficking in a controlled substance.32  A determination of whether a noncitizen convicted of any other aggravated felony and sentenced to less than five years’ imprisonment has been convicted of a particularly serious crime requires an individual examination of the offense.33 There is no statutory definition of what other crimes may be considered particularly serious crimes.  Under the Board of Immigration Appeals’ ap​proach, however, one considers several factors: (1) the nature of the conviction; (2) the circumstances and underlying facts for the conviction; (3) the type of sentence imposed; and (4) whether the type and circumstances of the crime indicate that the alien will be a danger to the community34 (see Appendix F).
3.3.D(3) Relief under the Torture Convention.  If your refugee or asylee client may be tortured if returned to his or her country of removal, s/he may be able to avoid removal, at least temporarily, by applying for relief under the United Nations Convention Against Tor​ture.  The Convention does not include any criminal restrictions on grant of this relief.  And, while the implementing legislation enacted by Congress in 1998 directs the prescribing of regulations excluding from eligibility those excluded from regular withholding of removal (see subsection 3.3.D(2) above), the legislation recognizes that the regulations should do so only “[t]o the maximum extent consistent with the obligations of the United States under the Convention. . . .”35  In response to this Congressional action, the agency has chosen to provide for “withholding” of removal only for those who would not be excluded from eligibility for regular withholding of removal relief,36 but also to provide for “deferral” of removal for those who would be excluded from withholding based on criminal record.37  However, even if your client may still be able to pursue deferral of removal regardless of his or her criminal conviction, the client should be made aware that experience to date is that a DHS (formerly INS) grant of deferral of removal prevents imminent removal but does not necessarily mean that your client will be released from DHS detention following completion of his or her criminal sentence.

3.4
YOUR CLIENT IS ANY OTHER NONCITIZEN WHO MIGHT BE ELIGIBLE NOW OR IN THE FUTURE FOR LAWFUL PERMANENT RESIDENT STATUS, ASYLUM, OR OTHER PROTECTION FROM REMOVAL

3.4.A
The client and a suggested approach to the case

If your client is not a lawful permanent resident or a refugee/asylee, s/he may be in the United States in some other lawful temporary or indefinite status which will soon expire or could be revoked.  Or s/he may be here unlawfully, i.e., stayed beyond the expiration of a period of admission as a temporary visitor or of some other temporary status, or crossed the border without inspection by an immigration officer.  In either case, the client may be subject to removal simply for not being in lawful status.

Even if your client is or will soon be in unlawful immigration status, the client may be eligible now or in the future to obtain lawful permanent resident status, asylum, or other protection from removal.  This section will review possible bases for eligibility for adjustment to lawful permanent ​ resident status (see subsection 3.4.B) or for relief based on fear of persecution or based on other conditions in the country of removal (see subsection 3.4.C).

Suggested approach to the criminal case.  As you read this section, keep in mind the following suggested general approach to representing a noncitizen client who is not a lawful permanent resident nor a refugee/asylee but who may be eligible for lawful permanent resident status, or for relief based on fear of persecution or based on other conditions in the country of removal (and who is not already ineligible for such relief from removal based on a prior criminal record).

IF the defendant has some prospect of becoming a lawful permanent resident based on having a U.S. citizen or lawful permanent resident spouse, parent, or child, or having an employer sponsor (see subsection 3.4.B(2)); being in foster care status (see subsection 3.4.B(3)); or being a national of a certain designated country (see subsections 3.4.B(4) and (5)):

· First and foremost, try to avoid a disposition triggering inadmissibility (see subsection 3.4.B(1)).

· If you cannot do that, but your client may be able to show extreme hardship to a citizen or lawful resident spouse, parent, or child, try at least to avoid a controlled substance disposition in order to preserve possible eligibility for the so-called 212(h) waiver of inadmissibility (see subsections 3.4.B(2),(3), and (4)).

· If you cannot avoid inadmissibility but your client happens to be a national of Cambodia, Hungary, Laos, Poland, the former Soviet Union, or Vietnam and eligible for special relief for certain such nationals, try to avoid a disposition as an illicit trafficker in drugs in order to preserve possible eligibility for a special waiver of inadmissibility for such individuals (see subsection 3.4.B(5)).

IF the defendant has a fear of persecution in the country of removal (see subsections 3.4.C(1),(2), and (3)), or is a national of a certain designated country to which the United States has a temporary policy of not removing individuals based on conditions in that country (see subsections 3.4.C(4) and (5)):

· First and foremost, try to avoid any disposition that might constitute conviction of a “particularly serious crime” (deemed here to include any aggravated felony) in order to preserve eligibility for asylum (see subsection 3.4.C(1)).

· If you cannot do that, but your client’s life or freedom would be threatened if removed, try to avoid conviction of a “particularly serious crime” (deemed here to include aggravated felony with five-year prison sentence and presumptively to include any aggravated felony involving unlawful trafficking in a controlled substance) in order to preserve eligibility for the relief of withholding of removal (see subsection 3.4.C(2)).

· In addition, if your client happens to be a national of any country for which the United States has a temporary policy of not removing individuals based on conditions in that country, try to avoid a disposition that causes ineligibility for such temporary protection from removal (see subsections 3.4.C(4) and (5)).

3.4.B
Preserving a client’s possible eligibility for lawful ​ permanent resident status

If you have a criminal defendant client who is not currently a lawful permanent resident but who has some current or possible future claim to permanent resident status, preserving possible eligibility for such status may be a key issue in the criminal case.  Your client may have a basis for applying for permanent resident status based on the client’s relatives or employment situation in the United States (see subsection 3.4.B(2)), foster care status (see subsection 3.4.B(3)), or nationality (see subsections 3.4.B(4) and (5)).

The stakes for such an individual may be just as high as for a person already admitted to the United States as a lawful permanent resident.  Like a lawful permanent resident, such a client may have come to this country many years ago, may have lived and worked in this country for many years, and may have most, if not all, of his or her family here.  Such a client may already have pending an application for permanent resident status, or may be planning or hoping to file such an application in the future.

The various routes to lawful permanent resident status are a ​complicated and ever-changing area of law.  If your client is in the process of seeking permanent resident status and has an immigration attorney or other representative, you should consult with that representative regarding the ​ specific immigration benefit for which your client has already applied or is planning to apply.  Otherwise, your client who wishes to remain in the United States (or you on his or her behalf) may be well-advised to consult with an immigration lawyer in order to determine what prospects for lawful permanent resident status your client currently has under the immigration laws.  Once you as the criminal defense lawyer have been able to determine precisely what immigration benefit your client is pursuing or may be able to pursue, you and your client will be in a better position to determine what strategies to follow in the criminal case.

3.4.B(1) Focus on avoiding inadmissibility.  For most of the immigration law routes to lawful permanent resident status, your client needs first to be concerned about the grounds of inadmissibility.  In summary, the crime-related grounds of inadmissibility include:

· Conviction or admitted commission of any controlled substance offense, or government knowledge or reason to be​lieve that the individual is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.
· Conviction or admitted commission of a crime involving moral turpitude (see subsection 3.4.B(2)), subject to a petty offense exception if no prior crime and the offense is not subject to a potential prison sentence in excess of one year and does not receive an actual prison sentence in excess of six months.

· Conviction of two or more offenses of any type plus aggregate sentences of imprisonment of at least five years.

· Prostitution and commercialized vice. 

· Government knowledge or reason to believe that the individual has been a knowing aider, abettor, assister, conspirator, or colluder with certain traffickers in severe forms of trafficking in persons.
· Government knowledge or reason to believe that the individual has engaged, is engaging, or seeks to enter the U.S. to engage in money laundering, or who is, or has been, a knowing aider, abettor, assister, conspirator, or colluder with others in money laundering.
____________________________________________________________

►
Practice Tips: Inadmissibility may be triggered by “admission” of the commission of any controlled substance offense or crime involving moral turpitude, even when there has been no actual conviction.  How​ ever, the defense lawyer should be aware that, in general, admissions during criminal proceedings will not lead to inadmissibility if no conviction results.38
►
If there is evidence of drug trafficking, trafficking in persons, money laundering, or prostitution, inadmissibility may be found even where there is no conviction or admission.39
The immigration law in some instances provides for possible waivers of these grounds of inadmissibility.  Thus, if your client cannot avoid a disposition of the criminal case that triggers inadmissibility, you should seek to avoid a disposition that also precludes eligibility for any available waiver of inadmissibility or other relief from removal.  The specific crime-related bars on obtaining the most common waivers are described in subsections 3.4.B(2), (3), (4), and (5).

3.4.B(2) Client has a certain U.S. citizen or lawful permanent resident family member or a certain employment situation which may provide a basis for seeking lawful permanent resident status now or in the future.  If your client is a non-LPR with certain family ties or, in some cases, certain employment situations in the United States, the client may be able to avoid removal by adjustment of his or her status to that of a lawful permanent resident.  Or the client may be able to apply for lawful permanent resident status from outside the country in the future.  Determining whether your client may be eligible for family or employment-based permanent resident status is a complicated, constantly changing area of law.  Consult with an immigration attorney to determine your client’s possible eligibility if one of the following family relationships or employment situations is present.

Your client may have eligibility based on family ties if one of the following applies:

· Your client is, or will soon be, married to a spouse or spouse-to-be who is a U.S. citizen or lawful permanent resident or may soon become a lawful permanent resident, or is the recent widow(er) of a U.S. citizen spouse,40 or

· Your client has a parent who is a U.S. citizen or lawful permanent resident or may soon become a lawful permanent resident,41 or

· Your client has an over age 21 (or soon-to-be over age 21) son or daughter who is a U.S. citizen or a lawful permanent resident who may soon become a U.S. citizen,42 or

· Your client has a U.S. citizen sibling.43
Your client may have eligibility based on employment if one of the following applies:

· Your client is a person of extraordinary ability, outstanding professor or researcher, or a multinational executive or manager,44 or

· Your client is a member of a profession holding an advanced degree or a person of exceptional ability,45 or

· Your client is a skilled worker, professional, or other worker performing labor for which qualified workers are not available in the United States,46 or

· Your client comes within a special immigrant visa category, such as a religious worker, current or former employee of the U.S. government abroad, current or former employee of an international organization, or a member of the family of an individual coming within one of these categories,47 or

· Your client is an investor in the United States who hires U.S. workers as employees.48
_________________________________________________________________

► Dispositions to Avoid:  In the first instance, if your client may be eligible for family or employment-based lawful permanent resident status, you should try to avoid a disposition triggering inadmissibility (see subsection 3.4.B(1)).  If your client is or becomes inadmissible due to a criminal conviction or to criminal conduct covered under INA 212(a)(2), the general INA 212(h) waiver of criminal inadmissibility may be available but only if the client is the spouse, parent, son, or daughter of a U.S. citizen or lawful permanent resident and can establish that denial of admission would result in “extreme ​ hardship” to that relative, OR if the client is inadmissible only for prostitution-related conduct OR if the activities for which the client is inadmissible occurred more than fifteen years before the date of the alien’s application for adjustment of status OR under certain circumstances, if the client is a battered spouse or child.49  The 212(h) waiver of inadmissibility is barred to an individual who is inadmissible for a conviction or admission of a controlled substance offense other than a single offense of simple possession of thirty grams or less of marijuana, or inadmissible based on government knowledge or reason to believe that the alien is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.50 In addition, DHS regulations provide that noncitizens who have committed violent or dangerous crimes will not be granted 212(h) relief except in extraordinary circumstances, such as those involving national security or foreign policy considerations, or cases in which the noncitizen clearly demonstrates that the denial would result in exceptional or extremely unusual hardship.51 If your client is seeking adjustment of status through a “self-petition” based on being the spouse or child of an abusive U.S. citizen or LPR,52 you should also try to avoid a disposition that would bar a finding that the client is a person of good moral character.53

►  Practice Tip: Obtaining lawful permanent resident status while still in the United States under immigration law adjustment of status provisions may also be unavailable to a non-LPR if the individual is deportable for having been convicted of an aggravated felony.
3.4.B(3)  Client is a foster care child.  If your client is a noncitizen minor placed in long-term foster care, s/he may be able to avoid re​moval by pursuing adjustment of status under a special provision for such individuals.

► Dispositions to Avoid:  The analysis of dispositions to avoid for foster care child adjustment of status is generally the same as that for general family-based and employment-based adjustments of status discussed in subsection 3.4.B(2).  However, note that, if your client is a foster care child who avoids conviction of a crime involving moral turpitude or a drug offense but nevertheless could still be considered to have become inadmissible under INA 212(a) (1)(A)(iv) (drug abuse or addiction), INA 212(a)(2)(D) (prostitution), 212(a)(6)(C)(i) (immigration fraud), 212(a)(6)(E) (alien smuggling) [none of which requires a conviction], as well as some other miscellaneous crime-related inadmissibility grounds, the child may seek a special INA 245(h)(2)(B) foster care child waiver “for hu​manitarian purposes, family unity, or when it is otherwise in the public interest.”54
3.4.B(4) Client is a national of Cuba, Haiti, or Nicaragua.  Your client may be able to avoid removal by pursuing special adjustment of status under provisions for certain nationals of Cuba, Haiti, and Nicaragua.  The eligibility requirements for these special adjustment of status provisions vary.  You may wish to consult with an immigration attorney to see if your client may meet the eligibility requirements.

______________________________________________________

►  Dispositions to Avoid:  The analysis of dispositions to avoid for the special adjustment of status provisions for nationals of Cuba and Nicaragua is the same as that for general family-based and employment-based adjustment of status discussed in subsection 3.4.B(1).
3.4.B(5) Client is a national of Cambodia, Estonia, Hungary, Laos, Latvia, Lithuania, Poland, the former Soviet Union, or Vietnam.  Your client may be able to avoid removal by pursuing special adjustment of status under provisions for certain nationals of Cambodia, Estonia, Hungary, Laos, Latvia, Lithuania, Poland, the former Soviet Union, or Vietnam, or, under the Act of November 6, 2000, for certain other natives or citizens of Cambodia, Laos and Vietnam.  The eligibility requirements for these various special adjustment of status provisions vary.  You may wish to consult with an immigration attorney to see if your client may meet the eligibility requirements.

► Dispositions to Avoid:  The analysis of dispositions to avoid for the special adjustment of status provisions for nationals of Cambodia, Estonia, Hungary, Laos, Latvia, Lithuania, Poland, the former Soviet Union, or Vietnam is the same as that for general family-based and employment-based adjustment of status discussed in subsection 3.4.B(2) except that such clients may be eligible for special waivers similar to those available to individuals seeking adjustment of status after being admitted to the United States as refugees or granted asylum in the United States (see subsection 3.3.D(1)).  For such individuals, most of the criminal inadmissibility grounds may be waived “for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest.”  But, as is the case for refugees and asylees, these special waivers are barred to an individual who is inadmissible under INA 212(a)(2)(C) based on government knowledge or reason to believe that the alien is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.  The analysis of dispositions to avoid for the special adjustment of status provisions for certain natives or citizens of Cambodia, Laos, or Vietnam under the Act of November 6, 2000 is the same as that for general family-based and employment-based adjustment of status discussed in subsection 3.4.B(1).
3.4.C
Preserving a client’s possible eligibility for asylum or other relief from removal to a country where the client may suffer persecution or which is experiencing civil strife or disaster
Even if your client has not been admitted to the United States as a refugee, or been granted asylum in the United States, your client nevertheless may be someone who fears persecution in his or her country of nationality.  In fact, your client may have applied for asylum in the United States but the application is still pending.  In many cases, applications for asylum have been pending for many years.  Or your client may have been afraid to come forward and apply for asylum for fear that s/he would wind up being deported rather than granted asylum.  Such a client may now be eligible for asylum or for other relief based on fear of persecution in the country of removal (see subsections 3.4.C(1)(2), and (3)).

In addition, if your client is a national of a country that the federal government has designated as experiencing civil strife, environmental disaster, or other extraordinary and temporary conditions that prevent the country’s nationals from returning in safety, your client may be eligible for what is called Temporary Protected Status (TPS) (see subsection 3.4.C(4)), or some other temporary protection from removal such as Deferred Enforced Departure (DED) (see subsection 3.4.C(5)).  In fact, if your client is a national of one of these designated countries, s/he may already be registered for such temporary status.

As with individuals already granted refugee or asylum status, the stakes may be very high when a client fearing persecution in his or her country of nationality faces a criminal proceeding outcome that may lead to removal from the United States.  The client could suffer harassment, imprisonment, torture, or even loss of life in the country of removal.  The stakes may also be high if your client is a national of a country that is experiencing civil strife, environmental disaster, or other extraordinary and temporary conditions that prevent the country’s nationals from returning in safety.

The law of asylum and other persecution-based relief from removal is a complicated and ever-changing area of law.  In addition, the countries that are designated for temporary grants of TPS or DED status to their ​ nationals constantly change.  If your client has already begun the process of seeking asylum, TPS, or DED status, and has an immigration attorney or other representative, you should consult with that representative regarding the current status of such application.  If not, your client who wishes to remain in the United States (or you on his or her behalf) may be well-advised to consult with an immigration lawyer in order to determine what prospects your persecution-fearing client currently has under the immigration laws.  Once you as the criminal defense lawyer have been able to determine more precisely your client’s immigration prospects, you and your client will be in a better position to determine what strategies to follow in the criminal case.

3.4.C(1) Focus should be on avoiding conviction of a “particularly serious crime.”  For clients fearing removal to their country of nationality because of a fear of persecution, one should first determine whether the client has any potential basis for eligibility for lawful permanent resident status (see subsection 3.4.B).  If so, the focus should generally be on preserving such eligibility.  However, if that is not a possibility, the focus should be on preserving eligibility for asylum.

Asylum may be granted to an individual who was persecuted, or has a “well-founded fear” of persecution, in his or her country of nationality on account of race, religion, nationality, membership in a particular social group, or political opinion.55  Although this relief is generally available only to an individual who applies within one year after the date of his or her arrival to the United States and who has not previously applied for asylum and had such application denied, an application for asylum may still be considered if the individual demonstrates the existence of changed circumstances which materially affect the individual’s eligibility for asylum or extraordinary circumstances relating to the delay in filing an application within the one-year filing period.56
__________________________________________________________

► Dispositions to Avoid: An individual is ineligible for asylum if s/he has been convicted by a final judgment of a particularly serious crime.57 For asylum purposes, an individual convicted of an aggravated felony is deemed, by statute, to have been convicted of a “particularly serious” crime58 (see Appendix C and INA section 101(a)(43); 8 U.S.C. 1103(a)(43).  There is no statutory definition of what other crimes may be considered particularly serious crimes.  Under the case law, however, one must consider several factors: (1) the nature of the conviction; (2) the circumstances and underlying facts for the conviction; (3) the type of sentence imposed; and (4) whether the type and circumstances of the crime indicate that the alien will be a danger to the community59 (see Appendix F).  In addition, in a 2002 opinion, the Attorney General indicated that noncitizens who have committed violent or dangerous crimes, even if those crimes may not be aggravated felonies, will not be granted asylum except in extraordinary circumstances, such as those involving national security or foreign policy considerations, or cases in which the noncitizen clearly demonstrates that the denial would result in exceptional or ex​tremely unusual hardship.60
3.4.C(2) Client’s life or freedom might be threatened in the country of removal.  Even if your client who fled from or fears persecution in his or her country of nationality is barred from asylum, he or she may be able to avoid removal by applying for INA 241(b)(3) withholding of removal.

Withholding of removal may be granted if the client is able to meet the higher standard of establishing a “clear probability” that his or her life or freedom would be threatened in the country of removal because of the individual’s race, religion, nationality, membership in a particular social group, or political opinion.61  In contrast, the “well-founded fear” standard for asylum requires only a “reasonable possibility” of persecution and can be satisfied by credible subjective evidence.62  This relief is available regardless of how long the client has been in the United States.

__________________________________________________________

► Dispositions to Avoid:  An individual is ineligible for withholding of removal if s/he has been convicted by a final judgment of a par​- ticularly serious crime.63  For withholding of removal purposes, an individual is deemed, by statute, to have been convicted of a particularly serious crime when convicted of an “aggravated felony or felonies” for which that individual was sentenced to an aggregate term of imprisonment of at least five years.64  In addition, in a 2002 opinion, the Attorney General indicated that an individual convicted of an aggravated felony involving unlawful trafficking in controlled substances will presumptively be deemed to have been convicted of a particularly serious crime for withholding of re​moval purposes.65  A determination of whether a noncitizen convicted of any other aggravated felony and sentenced to less than five years’ imprisonment has been convicted of a particularly serious crime requires an individual examination of the offense.66  There is no statutory definition of what other crimes may be considered particularly serious crimes.  Under the Board of Immigration Appeals’ approach, one considers several factors: (1) the nature of the conviction; (2) the circumstances and underlying facts for the conviction; (3) the type of sentence imposed; and (4) whether the type and circumstances of the crime indicate that the alien will be a danger to the community67 (see Appendix F).
3.4.C(3) Client might suffer torture.  If your client may be tortured if returned to his or her country of removal, s/he may be able to avoid removal, at least temporarily, by applying for relief under the United Nations Convention Against Torture.

__________________________________________________________

► Dispositions to Avoid:  The United Nations Convention Against Torture does not include any criminal restrictions on grant of relief under the Convention.  The Torture Convention implementing statute and regulations provide “withholding” of removal only for those who would not be excluded from regular withholding of removal relief (see subsection 3.4.C(2) above), but also provide for “deferral” of removal for those who would be excluded from withholding of removal based on criminal record (see subsection 3.3.D(3)).  However, even if your client may still be able to pursue deferral of removal regardless of his or her criminal conviction, the client should be made aware that experience to date is that a DHS (formerly INS) grant of deferral of removal prevents imminent removal but does not necessarily mean that your client will be released from DHS detention following completion of his or her criminal sentence.
3.4.C(4) Client is a national of Burundi, El Salvador, Honduras, Liberia, Nicaragua, Somalia, Sudan, or other country that may be designated as experiencing civil strife or disaster at the time of the client’s criminal case.  If your client is a national of a country that has been designated, and is still designated, by the government as experiencing civil strife, environmental disaster, or other extraordinary and temporary condition that prevent its nationals from returning in safety, the client may be able to avoid removal temporarily by maintaining eligibility for the relief of INA 244 Temporary Protected Status.  Those countries designated as of June 27, 2005 are those listed above.

► Practice Tip:  Temporary Protected Status country designations constantly change; the designation of the countries listed above may expire, or new countries may be designated after that date.  If your client is a national of one of the countries listed above, check with an up-to-date immigration resource or with an immigration lawyer to determine if the ​ country is still so designated.  If the country is not one of the designated countries listed above, but is now suffering civil strife, environmental disaster, or other extraordinary condition, determine if the country is now so designated.
► Dispositions to Avoid:  Temporary Protected Status relief for na​tionals of the designated countries is barred to an individual who has been convicted of any felony or two or more misdemeanors (which may include violations that are not deemed crimes under state law, but may be deemed misdemeanors for this purpose by the DHS) committed in the United States.68
►
Temporary Protected Status is also barred, without the possi​bility of a waiver, to an individual who is inadmissible under INA 212(a)(2)(A) (conviction or admission of a crime involving moral turpitude or controlled substance offense), or INA 212(a)(2)(C) (government knowledge or reason to believe that the alien is an illicit ​ trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance) unless what is at issue is a single offense of simple possession of less than thirty grams of marijuana.69
►
Temporary Protected Status is also barred to an individual who is inadmissible under other crime-related inadmissibility grounds, even those where a conviction is not required, unless a waiver of such inadmissibility is available.70  However, some of the other crime-related inadmissibility grounds, such as INA 212(a)(1)(A)(iv) (drug abuse or addiction), INA 212(a)(2)(D) (prostitution), 212(a)(6)(C)(i) (immigration fraud), 212(a)(6)(E) (alien smuggling) may be waived “for humanitarian purposes, to assure family unity, or when it is other​ wise in the public interest.”71
3.5
YOUR CLIENT IS A NONCITIZEN WHO DOES NOT FALL INTO ANY OF THE ABOVE CATEGORIES OR WHO DOES BUT WILL BE UNABLE TO AVOID REMOVAL: ​ ADDITIONAL ISSUES TO CONSIDER

Even if your client does not appear to be eligible now or in the future to obtain lawful permanent resident status, asylum, or other protection from removal, or your client states that s/he simply does not have any desire to remain in the United States or to return lawfully in the future, there may still be immigration-related issues in the criminal case.

First, your client’s current ineligibility for lawful immigration status may be a circumstance that will change in the future.  A client who is currently ineligible for lawful immigration status in the United States may develop possible eligibility for such status in the future.  For example, Congress may change the law in the future to provide a basis for eligibility that does not now exist or conditions may change in the country of nationality providing a future legal basis for seeking refuge in the United States.

Secondly, a client’s current lack of interest in remaining in the United States or in preserving any possibility of future lawful immigration status may also be a circumstance that will change in the future.  A client who is frustrated with his or her problems in the United States and who now feels that s/he does not wish to remain here any longer may change his or her mind in the future after finding that s/he misses his or her family or other connections in the United States, or after experiencing possibly worse problems and hardships in his or her country of nationality.  Such a client may have wished that s/he had done more to prevent the criminal case from foreclosing future immigration options.

Thus, even if your client does not have any present basis to avoid removal from the United States, the client may or should be concerned about avoiding ineligibility for future lawful admission to the United States (see subsection 3.5.A), or about avoiding some of the other possible immigration consequences such as ineligibility for voluntary departure in lieu of forcible removal from the United States (see subsection 3.5.B), and enhanced criminal liability for future illegal re-entry to the United States (see subsection 3.5.C).

3.5.A
Ineligibility for readmission to the United States after removal or voluntary departure

If your client is a noncitizen of any status who will not be able to avoid removal, or who will be allowed to depart the United States voluntarily in lieu of issuance of an order of removal (see subsection 3.5.B), the client may be or should be concerned about preserving the possibility of lawful admission to the United States at some point in the future.  This should be a consideration, for example, when your client now has (or in the future may have) a U.S. citizen spouse or child who now or in the future will be petitioning for your client to obtain lawful immigrant status in the United States.  This may not happen soon enough to avoid removal, or having to leave the United States voluntarily, but it may be a possibility later.  If so, you should try to avoid a disposition of the criminal case that will result in permanent ineligibility for lawful admission to the United States.

► Dispositions to Avoid:  Any noncitizen, whatever his or her status, with a conviction or admitted commission of any controlled substance offense (other than a single offense of simple possession of thirty grams or less of marijuana) appears to be forever inadmissible to the United States, whether as an immigrant or temporary non-immigrant.  There is no waiver for admission as an immigrant to the United States as this inadmissibility ground may not be waived by the general INA 212(h) waiver of criminal inadmissibility (although the individual might be eligible for a waiver of inadmissibility for ad​ mission as a temporary non-immigrant).72  An individual may also be found inadmissible without the possibility of a 212(h) waiver if the DHS (formerly INS) has knowledge or reason to believe that the individual is an illicit trafficker, or knowing aider, abettor, assister, conspirator, or colluder with others in the illicit trafficking, in a controlled substance.  Thus, it should be cautioned that even if your client avoids a conviction or admission of guilt, s/he may still be found forever inadmissible as an immigrant without the possibility of a waiver if the DHS has other evidence that the person is a trafficker.73
►
If your client is a legal permanent resident, s/he will also be barred for readmission by any conviction of an aggravated felony (unless the conviction does not make your client inadmissible, which is highly unlikely).  This is because a person previously admitted to the United States as a lawful permanent resident who has been convicted of an aggravated felony is forever ineligible for the general INA 212(h) waiver of criminal inadmissibility.74
____________________________________________________________

► Practice Tip: A client who is removed rather than departs voluntarily may be required to wait at least 5, 10, or 20 years, or more, before the DHS (formerly INS) will even consider granting a 212(h) waiver.75  Thus, you should advise your client who is hoping to obtain lawful admission to the United States in the not-too-distant future to ask the immigration judge in his or her later removal proceedings to issue a voluntary departure order rather than a removal order.  However, keep in mind that the immigration judge will be statutorily precluded from granting a voluntary departure order rather than a removal order if your client is convicted of an aggravated felony (see subsection 3.5.B).
3.5.B
Ineligibility for voluntary departure in lieu of removal

If your client is a noncitizen of any status who cannot otherwise avoid removal, the client may wish to preserve the possibility of departing the United States voluntarily at his or her own expense in lieu of issuance of an order of removal.  The client may have some prospect of obtaining a visa to reenter the United States in the future and wish to avoid the statutory bars on admission after removal—an individual who is removed rather than departing voluntarily may be statutorily required to wait at least 5, 10, or 20 years, or more, before the DHS (formerly INS) will even consider granting lawful readmission (see Practice Tip in subsection 3.5.A).  Or, if your client fears persecution in the country of removal, the client may wish to obtain voluntary departure in order to be free to leave instead for another country where s/he will not suffer persecution (assuming your client would be allowed to enter such other country).  Or the client may simply wish to avoid being forcibly removed and any harassment or stigma that s/he may suffer in the country of removal as a result.

_________________________________________________________________

► Dispositions to Avoid:  Voluntary departure is barred to an individual who is deportable based on conviction of an aggravated felony.76
► Practice Tip: If the individual is not granted voluntary departure prior to the conclusion of the removal proceedings, the relief may also be barred for a conviction or conduct that precludes a finding of good moral character during the five years immediately preceding the individual’s application for voluntary departure.77  Thus, if it is certain that your client will be deportable or inadmissible and ineligible for any relief from removal, you should advise your client to request permission to voluntarily depart the United States prior to conclusion of any later removal proceedings.
3.5.C
Enhanced liability for illegal reentry after removal

Many noncitizens who are removed from the United States subsequently reenter or attempt to reenter the country to join their families.  If they do so after being removed subsequent to a criminal conviction, they may face criminal liability far more severe than the sentence of up to two years other​ wise possible.

► Dispositions to Avoid: Enhanced criminal penalties may be im​posed as follows:

•  Removal subsequent to conviction of any aggravated felony subjects the individual to a prison sentence of up to twenty years;78 or

•  Removal subsequent to conviction of any felony, or three or more misdemeanors involving drugs or crimes against the person, or both, subjects the individual to a prison sentence of up to ten years.79
____________________________________________________________

► Practice Tip: Your client should be advised that if s/he illegally reenters the United States after removal (or after departing the country while an order of removal is outstanding), s/he may be subject to heavy criminal penalties.  In addition, s/he should be advised that U.S. Attorneys are now vigorously and frequently prosecuting such illegal reentry cases.
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