CHAPTER 6

Selected Immigration Consequences of Non-Substantive Offenses
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6.1
Overview

This chapter analyzes selected immigration consequences of certain non-substantive offenses, discusses possible sentencing benefits from pleading to non-substantive offenses where there is a factual basis for such a plea, and reviews how the Board of Immigration Appeals or a federal court may equate a conviction for a substantive offense as a conviction to a non-substantive crime.  

A practitioner should consider whether a conviction for a non-substantive offense such as an attempt, conspiracy, accessory, solicitation, facilitation, or threat to commit an offense may have different consequences than a conviction for the substantive offense.  Pleading to a non-substantive or “inchoate” offense can sometimes turn an otherwise problematic substantive offense into an offense with few or no immigration consequences.  Unless there is clear authority recognizing the special treatment for a non-substantive offense, a practitioner should not plead to such an offense unless there are either other benefits to the defendant or such a disposition is no worse than pleading to the substantive offense. 

6.2  Misprision (Concealing) of Felony

Under federal a law a person who conceals a felony is guilty of misprision of felony.
  The offense punishes the act of concealment as opposed to punishing the underlying act.  As discussed in greater specificity below, the BIA and the federal courts have treated misprision convictions as being different than the substantive act concealed.   

6.2A
Aggravated Felony Offenses

A noncitizen convicted for misprision of felony under 18 U.S.C. §3 is not deportable under the aggravated felony ground for having a conviction relating to obstruction of justice.
  Since the BIA recognizes that misprision punishes the concealment of the substantive felony rather than the substantive offense itself, there is relatively little risk in a plea to misprision of one of the other substantive aggravated felony grounds. Practitioners should examine their state criminal codes to determine if there is a state offense that parallels the elements of 18 U.S.C. § 3, the federal misprision statute.   
6.2B  Controlled Substance

The BIA has held several times that a conviction for misprision of a felony involving a controlled substance is not a deportable offense under the controlled substance ground.
 The Sixth Circuit takes the same view.

6.2C
Crime Involving Moral Turpitude

The BIA appears to treat as a crime involving moral turpitude a conviction for misprision of a felony under 18 U.S.C. § 4.  Matter of Giraldo-Valencia, A26 520 954 (BIA Index Dec. Oct 22, 1992) (distinguishing between common law and statutory misprision offenses in holding that federal misprision under 18 U.S.C. § 4 is a crime involving moral turpitude).  The Eleventh Circuit shares this view.  Itani v. Ashcroft, 298 F.3d 1213 (11th Cir. 2002).  There is older precedent to the contrary that the BIA has distinguished in unpublished decisions.
  Matter of S-C-, 3 I & N Dec. 350 (BIA 1949) (holding that common law crime of misprision of felony is not a crime involving moral turpitude).        

6.2D
Other Possible Grounds

A noncitizen convicted of misprision of a felony is convicted of an offense different than the substantive offense that she or he concealed. The reasoning of the Board of Immigration Appeals in holding that a noncitizen convicted of misprision of felony was not deportable for a controlled substance offense
  or an obstruction of justice aggravated felony
 would seem to apply by analogy to the firearm and other criminal grounds of deportability.   For example, since a noncitizen convicted of misprision of drug trafficking is not deportable as a controlled substance offender then there is little reason to think that a noncitizen convicted of misprision of firearm trafficking would be deportable under the firearm ground of deportability. 

6.3 
Accessory after the Fact


 Provide Definition
6.3A
Aggravated Felony Offenses   

The BIA has held that a noncitizen convicted of accessory after the fact under 18 U.S.C. § 3 is deportable under the aggravated felony obstruction of justice ground of deportability if she or he has a sentence of a year or more.
   Under Ninth Circuit law, a conviction for being an accessory the fact to the manufacture of methamphetamine is an aggravated felony under the drug trafficking ground.
  
6.3B  Controlled Substance Offenses

 
In Matter of Batista-Hernandez, 21 I. & N. Dec. 955 (BIA 1997), the BIA held that a noncitizen convicted under 18 U.S.C. § 3 as an accessory after the fact to a drug trafficking crime was not deportable under the controlled substance ground of deportability.  In Matter of Batista-Hernandez,
 the BIA also held that an accessory after the fact conviction was an obstruction of justice aggravated felony where the defendant received a sentence of a year or more.  Consequently, a practitioner securing an accessory after the fact conviction should be wary of pleading to that offense unless the defendant will receive a sentence of less than a year.  

6.3C
Crimes Involving Moral Turpitude  

There is authority to treat to a conviction for accessory after the fact as a conviction for a crime involving moral turpitude if the substantive offense involves moral turpitude.
   

6.4   Solicitation
Solicitation is an offer to commit an offense.  There is significant case law interpreting this type of non-substantive offense and one specific statutory provision of note. 

6.4A  Aggravated Felony Offenses


The BIA has not decided whether a conviction for solicitation to possess a controlled substance for sale is an aggravated felony.  Nevertheless, by analogy such a conviction expose a noncitizen to significant risk since the BIA has held that a generic solicitation offense is a controlled substance offense.  There is a split in the circuits on the issue of whether solicitation offense is an aggravated felony.  A divided panel of the Seventh Circuit recently held a conviction soliciting a minor to engage in a sexual act was an aggravated felony because it constituted sexual abuse of a minor.
 The Ninth Circuit has reached a contrary view.  For cases arising in the Ninth Circuit, a conviction for a generic solicitation offense is not an aggravated felony.
  

6.4B  Controlled Substance Offenses  

The BIA treats a conviction for solicitation of a controlled substance as a conviction relating to a controlled substance.
 In examining whether a solicitation conviction was an offense related to a controlled substance the Ninth Circuit examined the controlled substance ground of deportability and noted that while Congress expressly provided for the deportation of a noncitizen convicted of an attempt or a conspiracy to violate a law relating to a controlled substance Congress made no mention whatsoever of other non-substantive offenses.  The Ninth Circuit deemed this omission intentional and under the Latin maxim Inclusio unius, exclusio alterius held that a conviction for solicitation to possess a controlled substance was not a deportable offense.
 

6.4C  Crimes Involving Moral Turpitude


The BIA treats a solicitation offense as being a conviction for the substantive offense. 
  Consequently, criminal defense practitioners should assume that a solicitation conviction will involve moral turpitude if the substantive offense involves moral turpitude.  This caution applies even in the Ninth Circuit.
 

6.4D  Firearm Offenses

The Firearm ground of deportability makes deportable a noncitizen convicted of purchasing, selling, offering for sale, exchanging, using, owning, possessing, or carrying a firearm in violation of law.
 The only solicitation type offense described in the firearm ground is “offering to sell.” By expressly including that a noncitizen who offers to sell a firearm is deportable suggests that Congress did not intend to include as a deportable offense a conviction for an offering to purchase, exchange, use, own possess or carry a firearm in violation of law.  A practitioner should pursue this strategy only if it is otherwise in the defendant’s interest since it is novel and untested. 
6.5  Attempts

The Second Circuit
 and Seventh Circuits
 define “attempt” generically for purposes of the aggravated felony statute to mean (1) the intent to commit a crime, and (2) a substantial step toward its commission.  The BIA appears to adopt the state classification of attempt

6.5A  Aggravated Felony Offenses

Congress expressly provided that an attempt to commit any of the aggravated felony grounds is also an aggravated felony.
  Consequently, there is no distinction between a conviction for the substantive offense and a conviction for an attempt for purposes of whether the offense fits under the aggravated felony definition.  See section 6.8 for a discussion of sentencing considerations.

6.5B  Controlled Substance Offenses  

Congress expressly provides that an attempt to commit a controlled substance offense is an offense related to a controlled substance.
  Consequently, there is no distinction between a conviction for a substantive controlled substance offense and a conviction for an attempt to commit a controlled substance offense for purposes of whether the a noncitizen faces removal consequences for the offense. 

6.5C  Crimes Involving Moral Turpitude

Long-standing administrative and judicial case-law treats a conviction for an attempt to commit a moral turpitude offense as no different from a conviction for the substantive offense.
  A long-standing interpretation does not become lawful merely because of its longevity even where Congress fails to amend the provision.
 Nevertheless, the nature of the moral turpitude offense may make it more difficult to draw a negative inference from Congress’ failure to mention attempt offenses specifically.  Moreover, the Supreme Court focused on the nature of the offense when it held that a conviction for conspiracy to defraud was a crime involving moral turpitude.  Is there a difference in the moral blameworthiness between a noncitizen that attempts to commit a crime involving moral turpitude, but does not complete it, and a noncitizen that completes the crime successfully?  For this reason, an attempted offense will involve moral turpitude if the substantive offense involves moral turpitude.

6.5D  Firearm Offenses

In 1992, the BIA had held that attempts and conspiracy offenses were not included in the firearm deportation ground because Congress did not include them expressly as it had for controlled substance offenses.
 In 1994, Congress amended the firearm ground of deportability retroactively to include attempts and conspiracies within the ground of deportability, 
 effectively superseding the BIA’s decision from two year’s earlier.
  Congress amended the statute in response to the BIA’s decision in, which compared the firearm ground to the controlled substance ground and inferred that Congress’ failure to include attempt and conspiracy in the firearm ground was intentional.   

Under the firearm ground that exists now, Congress expressly provides that an attempt to commit a deportable firearm offense is a deportable firearm offense. Consequently, there is no difference between a conviction for an attempt to commit a firearm offense and a conviction for the substantive offense for purposes of whether the noncitizen faces removal under the firearm ground.  

6.5E   Crimes of Domestic Violence

The domestic violence ground of deportability makes deportable a noncitizen convicted of a crime of domestic violence, stalking offense, child abuse, and child neglect. Congress defined a crime of domestic violence as a conviction for a crime of violence definition under 18 U.S.C. §16 committed against a protected individual.
  The definition of crime of violence under 18 U.S.C. §16 expressly includes attempts.  Congress did not expressly include attempted stalking, attempted child abuse, and attempted child neglect convictions under the domestic violence ground of deportability.  Consequently, a noncitizen with a conviction for attempted stalking, attempted child abuse, or attempted child neglect may not be deportable under the domestic violence ground of deportability.  A respondent may face consequences under other grounds of deportability for such offenses depending on the statutory language and the record of conviction.  

6.6  Conspiracies

Dk to Provide def

6.6A  Aggravated Felony Offenses

Congress expressly provided that an attempt to commit any of the aggravated felony grounds is also an aggravated felony.
  Consequently, there is no distinction between a conviction for the substantive offense and a conviction for an attempt for purposes of whether the offense fits under the aggravated felony definition.  See section 6.8 below for a discussion of possible sentencing differences between such crimes.  

6.6B  Controlled Substance Offenses

Congress expressly provides that a conviction for conspiracy to commit a controlled substance offense is an offense related to a controlled substance.
  Consequently, there is no distinction between a conviction for a substantive controlled substance offense and a conviction for an attempt to commit a controlled substance offense for purposes of whether the a noncitizen faces removal consequences for the offense. 

6.6C  Crimes Involving Moral Turpitude

Long-standing administrative and judicial case-law treats a conviction for a conspiracy to commit a moral turpitude offense as the same as a conviction for the substantive offense.
  When it held that a conspiracy to defraud the United States was a conviction for a crime involving moral turpitude, the Supreme Court treated a conviction for a conspiracy to defraud as being no different than the substantive offense.
 A noncitizen who conspires to commit a base act, but is unsuccessful, has committed a crime that involves as much moral turpitude as a noncitizen that completes the crime successfully.  For this reason, a practitioner should treat a conviction for a conspiracy offense as a crime involving moral turpitude if a conviction for the substantive offense involves moral turpitude.

6.6D  Firearm Offenses

In 199XX, Congress amended the firearm ground of deportability to include conspiracy convictions within the ground of deportability.  Congress amended the statute in response to the BIA’s decision in Matter of Hou, 20 I. & N. Dec. 513 (BIA 1992), which compared the firearm ground to the controlled substance ground and inferred that Congress’ failure to include attempts and conspiracies in the firearm ground was intentional.   

Under the firearm ground that exists now, Congress expressly provides that a conspiracy to commit a deportable firearm offense is a deportable firearm offense.
 Consequently, there is no difference between a conviction for an attempt to commit a firearm offense and a conviction for the substantive offense for purposes of whether the noncitizen faces removal under the firearm ground.  

6.7  
Relationship between State and Federal Offenses

In analyzing a substantive offense, the BIA will examine the minimum conduct required for a state conviction and compare it with the elements of the ground of deportation. If the statute or record of conviction establishes the elements of the ground of deportability, then a noncitizen will come under that ground of deportability.
   In general, the state label of the offense is not conclusive on whether the state conviction constitutes an aggravated felony offense.
  In practice, however, the BIA uses a less rigorous approach than the federal courts in determining whether an offense is an “attempt
” or a conspiracy
 offense.  

6.8 
Sentencing Considerations for Non-Substantive Offenses

For a theft, burglary or crime of violence offense to be an aggravated felony, the defendant must receive a sentence of a year or more.  In many jurisdictions, the sentencing range for a non-substantive offense may be different than a conviction than the range for the substantive offense.  In California, for example, the maximum sentence for burglary is three years as a felony and one year as a misdemeanor.
  A noncitizen who pleads to misdemeanor burglary could be deportable for an aggravated felony if she or he receives a one-year sentence. The maximum conviction for attempted burglary in California is one half the potential maximum for the substantive offense.
 Hence, a   noncitizen who pleads guilty to misdemeanor burglary can avoid an aggravated felony because she or he can receive no more than six months for the offense.   If your state treats a conviction for a non-substantive offense less harshly for sentencing purposes than a conviction for the substantive offense, then pleading to the non-substantive offense where there is a factual basis for such a plea could mean the difference being a noncitizen being deported and being able to remain in the United States.  

6.9  
When Substantive Offenses can be Otherwise
There are times when the BIA or a federal court may treat a substantive offense as a non-substantive offense for purposes of a ground of deportability.  A Seventh Circuit case involving a noncitizen convicted of vehicular burglary provides an illustration of this seemingly counterintuitive result.  As mentioned above, the Seventh Circuit defines “attempt” for purposes of the aggravated felony definition
 as the intent to commit a crime where the defendant takes a substantial step toward its commission.
  The defendant’s vehicular burglary conviction did not fit under the aggravated felony definition of “burglary” because it does not satisfy the generic federal definition of burglary that the Supreme Court developed in United States v. Taylor 495 US 575 (1990).
  According to the Seventh Circuit, because the defendant had entered a vehicle with the intent to commit a theft he had the intent to commit a crime and taken substantial steps towards its completion. 
   As a result, he satisfied the requirements for his offense to constitute an “attempted theft” for purposes of the aggravated felony definition.
  Another hard to predict results is the BIA’s treating a conviction for attempted possession of stole property as an attempted theft aggravated felony where the defendant receives a sentence of a year or more.
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