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5.1
PRELIMINARY STEPS

The immigration laws are very complex and it is difficult even for an immigration law expert to determine with certainty the immigration consequences of a particular disposition of a criminal case.  The immigration consequences also have become so harsh and now extend to so many criminal dispositions that it is tempting for a criminal defense lawyer to throw his or her hands up in the air and say, in exasperation, “What can you do?”

In many cases, there is not much to be done.  But, in others, there is still a lot the criminal defense lawyer can do.  This chapter will seek to present potential strategies that may be followed in certain cases to avoid or ameliorate negative immigration consequences.  If used successfully, you will have made a critical difference for your noncitizen client.

In order to prepare to help your noncitizen clients avoid adverse immigration consequences as a result of their criminal cases, the criminal defense lawyer should do the following in any criminal case where the defendant may be a noncitizen:

· Determine whether your client is a noncitizen.

· If your client is a noncitizen, advise the client not to make any admissions to a DHS (formerly INS) or other law enforcement officer not only to avoid prejudicing the criminal case but also for immigration reasons.

· Ascertain the client’s particular immigration status and/or future immigration goals or options.

· Evaluate the possible immigration consequences of any past criminal record that your client already has.

· Explain the possible immigration consequences of the present (and any past) criminal case.

· Find out how high a priority avoiding immigration consequences is to the client and plan the defense accordingly. 

Having exchanged the above information, you and your noncitizen client will be in a position to seek to avoid any potential negative immigration consequences of a criminal case with you, the lawyer, knowing just how important this goal is to your client.  This may mean that your client will be making choices during the criminal proceedings—such as rejecting an otherwise attractive plea offer—that run counter to what you would normally advise a client to do in the particular situation.  However, noncitizen clients must consider consequences your citizen clients do not face.

Keep in mind that if the client initially says s/he does not care if s/he is ​ deported and/or unable to return to the United States in the future, this does not necessarily vitiate the lawyer’s duty to know and advise the client about the long-term immigration consequences of a criminal conviction.  An individual client may decide that other goals such as shorter prison time are more important than avoiding adverse immigration consequences, but the decision should be an informed one.  (Consider NLADA Performance Guideline 4.1 on a lawyer’s general duty to investigate a criminal case even if client initially wants to plead guilty.)

Finally, even if you do not think that you will be able to avoid the possibility of negative immigration consequences, simply communicating information to a noncitizen client regarding potential immigration consequences is an important service.  Only if you have done so will your noncitizen client be making truly informed choices.

5.2
TO DISCLOSE OR NOT TO DISCLOSE NONCITIZEN STATUS


As a general rule, it is best to avoid disclosing your client’s noncitizen status during the criminal proceedings.  Some prosecutors and criminal court judges will take it on themselves to bring individuals potentially subject to removal proceedings to the attention of the DHS (formerly INS).  However, there may be occasions where it may be advantageous or necessary for you to inform a prosecutor or the court that your client is a noncitizen.  You may wish to disclose the client’s noncitizen status in order to demonstrate the need for a certain disposition or action in the criminal proceedings, such as:

· Why a noncitizen defendant cooperating with law enforcement should be considered for and granted an informer visa or other commitment not to deport (see subsection 5.3.A);

· Why a noncitizen defendant who is a victim of certain criminal activity and assisting law enforcement should be considered for and granted a T- or U-visa or other commitment not to deport (see subsection 5.3.A);

· Why a motion to dismiss should be granted in the furtherance of justice (see subsection 5.3.B);

· Why a motion to remove a case of a noncitizen juvenile offender to the family court should be granted in the furtherance of justice (see Chapter 4 and subsection 5.3.C);

· Why a deferred  adjudication without a guilty plea should be granted (see Chapter 4 and subsection 5.3.D);

· Why a noncitizen defendant should receive a particular disposition of the criminal case or a particular sentence that avoids or lessens the negative immigration consequences (see subsection 5.3.E);

· Why a noncitizen defendant should be allowed to explain his or her understanding of the immigration consequences of a guilty plea (see subsection 5.3.G);

· Why a noncitizen defendant should be allowed to withdraw a guilty plea entered without an understanding of the immigration consequences (see subsection 5.3.H); 

· Why a youthful offender finding should be made (see Chapter 4 and subsection 5.3.J); and

· Why a noncitizen defendant should be granted any other treatment intended to provide relief from the civil consequences of a conviction (see Chapter 4 and subsection 5.3.K).

You and your client should be aware of the risk that disclosing your client’s noncitizen status could backfire.  For that reason, doing so should perhaps be limited to situations where you believe the prosecutor and/or the judge will be sympathetic.  Otherwise, the safer course may be to attempt to obtain favorable results for your client without revealing his or her noncitizen status.

5.3
GENERAL STRATEGIES IN CRIMINAL PROCEEDINGS

This section lists generally applicable strategies and practice tips that a criminal defense lawyer may adopt to seek to avoid or ameliorate negative immigration consequences for a noncitizen client.   Subsequent sections will list strategies that are specific to some of the more common types of criminal charges: drug charge (see section 5.4); violent offense charge, such as murder, rape or other sex offense, assault, criminal mischief, and robbery (see section 5.5); property offense charge, such as theft, burglary, or fraud offense (see section 5.6); and firearm charge (see section 5.7).

5.3.A
If your client is cooperating with law enforcement, or is a victim of certain crimes and assisting law enforcement, seek an informer or other special visa, or an agreement not to deport your client

If your noncitizen client is cooperating or willing to cooperate with a law enforcement criminal investigation and/or prosecution, or if your client is a victim of certain crimes and assisting or willing to assist a law enforcement criminal investigation and/or prosecution, you may be able to obtain commitments from the federal government that will prevent your client’s removal from the United States, or that might even lead to legal immigration status for an unlawfully present noncitizen client.

5.3.A(1) Obtain an “informer” or “S”-visa.  If your client is supplying or willing to supply to federal or state law enforcement authorities critical information regarding “a criminal organization or enterprise”
 or a “terrorist organization, enterprise, or operation,”
 you may seek from the federal government a so-called “informer” or “S” visa in order to prevent your client’s removal from the United States.  If granted S-visa status, your client will be eligible three years later to adjust his or her status to that of a lawful permanent resident.

The number of noncitizens who may be provided an S-visa under the criminal activity informer category is limited to 200 per fiscal year, while the terrorist activity informer category is limited to 50 visas per fiscal year.
  Although there is such a limited number of S-visas available each year, preliminary information is that the entire annual allotment is not being used.

Your client may be issued S-visa status regardless of what crime the client is convicted.  While the immigration law states that an individual applying for S-visa status is subject to the normal criminal inadmissibility grounds that any other applicant for temporary visa status faces, all of the criminal inadmissibility grounds may be waived if the federal immigration authorities consider it “in the national interest to do so.”

5.3.A(2) Obtain a T-visa for trafficking victims.  If your client is or has been a “victim of a severe form of trafficking in persons,” as defined in section 103 of the Trafficking Victims Protection Act of 2000, and, among other requirements, either is complying with any reasonable request for assistance in the investigation or prosecution of acts of trafficking or is not yet fifteen years old,
 you may seek from the federal government a “T” visa in order to prevent your client’s removal from the United States.  If granted T-visa status, your client may be eligible three years later to adjust his or her status to that of a lawful permanent resident.
 

The number of noncitizens who may be provided a T-visa is limited to 5,000 per fiscal year.

T-visa status is barred to an individual, without the pos​sibility of a waiver, if there is “substantial reason to believe” that he/she committed an act of severe trafficking in persons.
  While an individual applying for T-visa status is also subject to the normal criminal inadmissibility grounds that any other applicant for temporary visa status faces, a criminal inadmissibility ground may be waived if the federal immigration authorities consider it to be “in the national interest to do so” and “if the activities rendering the alien inadmissible under the provision were caused by, or were incident to, the [severe trafficking] victimization”.

5.3.A(3) Obtain a U-visa for victims of other crimes.  If your client has suffered substantial physical or mental abuse as a result of having been a victim of certain criminal activity (including, but not limited to, domestic violence, trafficking, sexual assault, and rape), possesses information concerning that criminal activity, and has been, is being, or is likely to be helpful to federal, state or local law enforcement authorities investigating or prosecuting that criminal activity,
 you may seek from the federal government a “U” visa in order to prevent your client’s removal from the United States.  If granted U-visa status, your client may be eligible three years later to adjust his or her status to that of a lawful permanent resident.

The number of noncitizens who may be provided a U-visa is limited to 10,000 per fiscal year.

Your client may be issued U-visa status regardless of what crime the client is convicted.  While an individual applying for U-visa status is subject to the normal criminal inadmissibility grounds that any other applicant for temporary visa status faces, all of the criminal inadmissibility grounds may be waived if the federal immigration authorities consider it to be “in the public or national interest to do so.”

5.3.A(4) Obtain commitment by the federal government not to remove your client.  Short of obtaining an S-, T-, or U-visa for your client, you may seek a formal commitment by the federal government that they will not seek to remove your client from the United States.  However, while some federal courts in other circuits have enforced immigration-related commitments made to noncitizen defendants by prosecutors in U.S. Attorney’s offices,
 be aware that other courts have found that promises made even by federal prosecutors are not binding on the INS (now DHS).

· Practice Tips: There is little available information on how to obtain S-visa treatment.  Normally, it is the federal or state law enforcement agency being supplied information by the client that needs to intervene with the DHS (formerly INS).  Thus, if your client is cooperating or considering cooperating with a federal or state law enforcement agency, you should ask officials of that agency to make the preliminary contacts with the DHS and do whatever else is necessary to secure S-visa status.

· The regulations governing T-visa status set forth the T-visa application process and related evidentiary requirements.
  Because the regulations require that T-visa applicants have contacted a federal law en​forcement agency regarding the acts of severe trafficking in order to be eligible for T-visa status,
 you should make that contact on behalf of your client, even if your client may, in the first instance, be assisting or receiving assistance from a State or local enforcement agency rather than a federal agency.  To satisfy the requirement, you may contact any federal law enforcement agency that has the responsibility and authority for the detection, investigation, or prosecution of severe forms of trafficking in persons, including the Department of Justice’s U.S.  At​torney’s Offices, the Civil Rights and Criminal Divisions, the Federal Bureau of Investigations, and the U.S. Marshals Service, the Depart​ment of State’s Diplomatic Security Service, and appropriate divisions of the DHS.  A properly written endorsement of the T-visa application by one of these federal law enforcement agencies, while not required, should be deemed sufficient proof that your client is a victim of severe trafficking and that your client is complying with a reasonable request for assistance in the investigation or prosecution.  You should therefore seek such an endorsement.  Without it, your client would have to provide other, secondary evidence of victim status and compliance with law enforcement, including evidence that your client attempted in good faith to obtain the federal law enforcement agency endorsement and an explanation of why such an endorsement does not exist or is not available.  In case you are unable to obtain the federal law enforcement agency endorsement, you should also gather secondary evidence of victim status (which may include, among others, trial transcripts, court documents, police reports, news articles, copies of reimbursement forms for travel to and from court, and affidavits of the client and other witnesses)
 and of compliance with law enforcement requests (specific requirements are set forth in the T-visa regulations). 
· Regulations implementing the U-visa have not yet been promulgated, and in their absence it remains unclear what the process will be to obtain U-visa status.  However, INS (now DHS) interim guidelines provide for interim relief for those individuals eligible to apply for U-visa status once regulations are issued.
 Whether your client chooses to petition for interim relief or to wait to petition for U-visa status after the regulations are issued, any such petition must be accompanied by a certification from a Federal, State or local law enforcement official, prosecutor, judge or other Federal, State or local authority investigating the criminal activity.
  That certification must state that the petitioner “has been helpful, is being helpful, or is likely to be helpful” in the investigation or prosecution of the criminal activity.
 You should obtain the required certificate for your client while the criminal case is still in process.

· Due to what would later be a lack of incentive for the law enforcement agency to do the necessary work to secure S-, T-, or U-visa treatment for your client, the time to seek such visa status is before or during the cooperation or assistance and not later.  Indeed, your client may wish to make grant of such visa status a condition of his or her cooperation/assistance.
· If granted S-visa status, your client should be advised that the lawful admission status terminates if the individual is convicted of any criminal offense punishable by a term of imprisonment of 1 year or more after the date of such admission.
  If granted T-visa status, your client should be advised that such status may be revoked under certain circumstances, including if he/she violates the terms of the T-visa status, or if the law enforcement agency that may have endorsed your client’s T-visa status notifies the DHS ​ (formerly INS) that he/she has unreasonably refused to cooperate with the investigation or the prosecutor.
  In addition, the S-visa and T-visa holder (and perhaps the U-visa holder) is subject to the crime-related deportability grounds for conduct committed after the alien’s admission into the United States, or for conduct or a condition that was not disclosed to the federal immigration authorities prior to the alien’s admission.

· If you are negotiating a plea agreement based on any federal government commitment not to deport your client other than grant of S-, T- or U-visa status, seek to obtain the commitment not only from the prosecutors but in writing from the DHS itself, and make the commitment an express part of the plea agreement.
· Even if you are unable to obtain a formal federal government commitment not to remove your client from the United States, it may be helpful to obtain from prosecutors a recommendation in writing that your client not be removed from the United States.  Where your client will be subject to removal proceedings but may be eligible for some discretionary form of relief from removal (see generally Chapter 3), such a recommendation—especially if it includes details about the extent and value of your client’s cooperation—could be very helpful in persuading an immigration judge to grant the discretionary relief.
5.3.B
Move to dismiss case of a particularly sympathetic client in furtherance of justice

If conviction of your client would lead to a consequence such as removal from the United States that would be demonstrably unjust under the circumstances, consider filing a motion to dismiss the charge in furtherance of justice if possible.  Under the laws of some states, a court has discretion to grant such a motion to dismiss in cases where, in New York for example, there is some “compelling factor, consideration or circumstance clearly demonstrating that conviction or prosecution of the defendant . . . would constitute or result in injustice.”

· Practice Tip: If you are filing a motion to dismiss on behalf of a noncitizen client based at least in part on the harshness of the immigration consequences of a conviction, make every effort to lay out how certain, and not merely speculative, are the negative immigration consequences.  In addition, do not base the motion solely on the harshness or injustice of the immigration consequences.  Address and include evidence of as many as possible of any other factors deemed relevant under the relevant state’s law.

5.3.C
Move to remove case of a juvenile offender client to family court

The laws of many states provide that certain juvenile offenders may be held criminally responsible for certain specified crimes and have their cases prosecuted in adult criminal court rather than in ​ juvenile delinquency proceedings.   If convicted, such a juvenile offender will probably have little argument that s/he should not be considered to have a conviction for immigration purposes (see Chapter 4).

In contrast, a juvenile delinquency adjudication generally avoids adverse immigration consequences (see Chapter 4).  Thus, where possible and appropriate, a criminal defense practitioner should make a motion to transfer a noncitizen juvenile offender case from an adult criminal court to a juvenile or family court.   For a noncitizen juvenile offender client, removal to a juvenile or family court can avoid the risk of removal altogether whereas prosecution as an adult may subject the client to removal without, in some cases, any possibility of relief.



   

· Practice Tips: If you are filing a motion to remove a case to a juvenile or family court on behalf of a noncitizen juvenile offender client based at least in part on the harshness of the immigration consequences of an adult court criminal conviction, make every effort to lay out how certain, and not merely speculative, are the negative immigration consequences.  In addition, do not base the motion solely on the harshness or injustice of the immigration consequences.  Address and offer evidence on any other factors listed as relevant to such a determination under the state’s law.
· If the case cannot be removed to a juvenile or family court, a defense attorney representing a noncitizen juvenile offender should try to obtain an outcome that avoids adverse immigration consequences.  For example, a juvenile offender who is pleading guilty to a crime of violence or a theft or burglary offense that could be considered an aggravated felony might be saved from the adverse immigration consequences attached to such a conviction by negotiating to avoid a prison sentence of one year or longer (see sections 5.5 and 5.6).

5.3.D
Pursue a deferred adjudication without a guilty plea if ​ possible

When possible, you should seek a deferred adjudication that does not require a guilty plea or other admission of guilt for a noncitizen criminal defendant.  Although deferred adjudications in some states may now be considered a conviction for immigration purposes under the new expanded definition of what constitutes a conviction for immigration purposes, a disposition that does not involve a finding, plea, or admission of guilt should not be (see Chapter 4).

· Practice Tip: If granted a deferred adjudication without a guilty plea, your client should be warned regarding the possible immigration consequences, in addition to the criminal consequences, of failing to abide by any conditions imposed on the defendant during the deferral period.  If failure to abide by such conditions results in a disposition that constitutes a criminal conviction, the immigration consequences could be grave.  If addition, if the charge involved an alleged “family offense” and the court issued an order of protection for an alleged family victim in conjunction with the deferred adjudication, a subsequent violation of that order might subject a law​fully admitted noncitizen defendant (such as a lawful permanent resident) to deportability even without a criminal conviction.

5.3.E
If your client wishes to plead guilty, negotiate a plea and sentence that does not make your client subject to removal from the United States or that at least does not make your client ineligible for relief from removal

When a noncitizen client is charged with an offense that makes him or her deportable or inadmissible or subject to some other negative immigration consequence, it may be possible to negotiate a plea and sentence or other disposition that will not have such consequences or that will not eliminate the possibility of obtaining immigration law relief from the negative immigration consequence.

A criminal defense practitioner planning a negotiating strategy to avoid a noncitizen client’s removal from the United States or other possible negative immigration consequence is referred to the suggested approaches contained in Chapter 3 of this manual.  The particular approach suggested depends on the particular immigration status of the defendant.  For the practitioner’s convenience, the suggested approaches for clients who are (1) lawful permanent residents, (2) refugees or asylees, or (3) other noncitizens, are laid out in the “Chart of Suggested Approaches to the Criminal Case” below.

In order to obtain ideas for how to accomplish the goals set forth in the relevant suggested approach, the plea bargaining criminal defense practitioner may refer to the following sections in this Chapter:

· Drug offense (see section 5.4);

· Violent offense, including murder, rape, or other sex offense, assault, criminal mischief, and robbery (see section 5.5);

· Property offense, including theft, burglary, or fraud offense (see section 5.6); and

· Firearm offense (see section 5.7).

CHART OF SUGGESTED APPROACHES TO THE CRIMINAL CASE

[Note: References are to subsections in Chapter 3.]

If your client is a LAWFUL PERMANENT RESIDENT:

· First and foremost, try to avoid a disposition triggering deportability (3.2.B), OR triggering inadmissibility if the client was arrested returning from a trip abroad or may travel abroad in the future (3.2.C and E(1)).

· If you cannot do that, but your client has resided in the United States for over seven years (or, in some cases, will have seven years before being placed in removal proceedings), try at least to avoid conviction of an “aggravated felony” in order to preserve possible eligibility either for the relief of cancellation of removal or the so-called 212(h) waiver of inadmissibility (3.2.D(1) and (2)).                                                             

· If you cannot do that, but your client’s life or freedom would be threatened if removed, try to avoid conviction of a “particularly serious crime” in order to preserve possible eligibility for the relief of withholding of removal (3.4.C(2)).

· If your client will be able to avoid removal, your client may also wish that you seek a disposition of the criminal case that will not bar the finding of good moral character necessary for citizenship (3.2.E(2)).

If your client is a REFUGEE OR PERSON GRANTED ASYLUM:

· First and foremost, try to avoid a disposition triggering inadmissibility (3.3.B and D(1)).

· If you cannot do that, but your client has been physically present in the United States for at least one year, try at least to avoid a disposition as an illicit trafficker in drugs in order to preserve eligibility for a special waiver of inadmissibility for refugees and asylees (3.3.D(1)).
· If you cannot do that, but your client’s life or freedom would be threatened if removed, try to avoid a conviction of a “particularly serious crime” in order to preserve eligibility for the relief of withholding of removal (3.3.D(2)).

If your client is ANY OTHER NONCITIZEN who might be eligible now or in the future
for LPR status, asylum, or other relief:

IF the defendant has some prospect of becoming a lawful permanent resident based on having a U.S. citizen or lawful permanent resident spouse, parent, or child, or having an ​ employer sponsor; being in foster care status; or being a national of a certain designated country:

· First and foremost, try to avoid a disposition triggering inadmissibility (3.4.B(1)).

· If you cannot do that, but your client may be able to show extreme hardship to a citizen or lawful resident spouse, parent, or child, try at least to avoid a controlled substance disposition in order to preserve possible eligibility for the so-called 212(h) waiver of inadmissibility (3.4.B(2),(3),&(4)).

· If you cannot avoid inadmissibility but your client happens to be a national of Cambodia, Hungary, Laos, Poland, the former Soviet Union, or Vietnam and eligible for special relief for certain such nationals, try to avoid a disposition as an illicit trafficker in drugs in order to preserve possible eligibility for a special waiver of inadmissibility for such individuals (3.4.B(5)).
IF the defendant has a fear of persecution in the country of removal, or is a national of a certain designated country to which the United States has a temporary policy of not removing individuals based on conditions in that country:

· First and foremost, try to avoid any disposition that might constitute conviction of a “particularly serious crime” (deemed here to include any aggravated felony) in order to preserve eligibility for asylum (3.4.C(1)).

· If you cannot do that, but your client’s life or freedom would be threatened if removed, try to avoid conviction of a “particularly serious crime” (deemed here to include aggravated felony with five-year prison sentence) in order to preserve eligibility for the relief of withholding of removal (3.4.C(2)).

· In addition, if your client happens to be a national of any country for which the United States has a temporary policy of not removing individuals based on conditions in that country, try to avoid a disposition that causes ineligibility for such temporary protection from removal (3.4.C(4) and (5)).

5.3.F
If your client is pleading guilty, avoid admissions of conduct beyond elements of offense
If your client is pleading guilty, try to avoid having your client admit to anything other than the elements of the offense during any allocution.  This will help prevent your client from becoming deportable or inadmissible or suffering other negative immigration consequences that would not otherwise be triggered.  Keep in mind, however, that the immigration judge presiding over later removal proceedings may also refer to the charging papers to determine if a particular conviction falls within a particular deportability or inadmissibility ground.  While the immigration judge generally may not look outside the record of conviction, the record of conviction includes the charge, indictment, plea, judgment or verdict, sentence, and transcript from criminal court proceedings.

· Practice Tips: If your lawfully admitted noncitizen client is pleading guilty to a weapon offense that may have involved a firearm but the elements of the offense do not require it, your client should seek to avoid any admission that the weapon was a firearm in order to avoid the firearm offense deportation ground (see Practice Tip #1 in section 5.7).

· If your lawfully admitted noncitizen client is pleading guilty to a crime of violence that may have involved a domestic situation but the elements do not require any specific relationship of the victim to the defendant, your client should seek to avoid any admission regarding relationship to the victim in order to avoid the new deportability category for a crime of domestic violence (see Practice Tip #9 in section 5.5).

· If your noncitizen client is pleading guilty to a sexual abuse offense that may have involved a minor but the elements of the offense do not require it, your client should seek to avoid any admission regarding the age of the victim in order to avoid the new aggravated felony category of “sexual abuse of a minor” (see Practice Tip #3 in section 5.5).
· If your noncitizen client is pleading guilty to an offense involving fraud (e.g., welfare fraud or insurance fraud) that may have involved a loss to the victim exceeding $10,000 but the elements of the offense do not require it, your client should seek to avoid any admission regarding the amount of the loss in order to avoid the aggravated felony category for offenses involving fraud or deceit (see Practice Tip #2 in section 5.6).

· If your noncitizen client is pleading guilty to an offense such as ​ burglary that relates to intent to commit another crime without specifying the nature of the crime intended to be committed, your client should seek to avoid any admission regarding the nature of the crime intended to be committed if such crime might be considered to involve moral turpitude (see Practice Tip #4 in section 5.6).

· If your noncitizen client is pleading guilty to an offense that refers to drugs or controlled substances without specifying the particular drug or controlled substance, your client should avoid any admission regarding the particular drug or controlled substance involved (see Practice Tip #4 in section 5.4).

· You may wish to advise your client to waive allocution, if allowed, or to enter an Alford plea or a nolo contendere plea in order to avoid admissions that might be used against him or her in later immigra​tion proceedings.
5.3.G
If your client is pleading guilty based on an understanding that conviction will not trigger negative immigration con​ sequences, client should so state when pleading

If your client decides to plead guilty to a particular offense based at least in part on an understanding that the conviction will not trigger negative immigration consequences or that relief from those consequences will still be available, you should consider advising your client to state this on the record during any allocution.  Doing so will provide a basis for seeking to withdraw the plea later or to obtain other post-conviction relief should your client’s understanding be incorrect.  Even if you have carefully researched the current immigration law, it is always possible that interpretations of the law will change, or that Congress will change the law and do so retroactively.  While your client’s statement of his or her understanding may well not suffice to be allowed to withdraw the plea later or to get it vacated ​ post-conviction, it may offer some basis for being able to do so.



· Practice Tip: The laws of several states now require criminal trial courts to advise defendants of the possibility of deportation, exclusion or denial of lawful admission, or denial of naturalization, prior to accepting a defendant’s plea of guilty to a crime.
  You may wish to advise your client to make a statement of any understanding that the conviction will not trigger adverse immigration consequences at the time the trial court judge makes this advisement.  But, if the judge fails to do so, it may be advisable for your client to bring up his or her understanding anyway.  Under the law of some states, the trial court judge’s failure to make the advisement may not be enough alone to provide a basis for later withdrawal or vacatur of the plea.

5.3.H
Move to withdraw an uninformed guilty plea

If a noncitizen defendant has entered a guilty plea without fully or correctly understanding the immigration consequences of so doing, the defendant should consider moving to withdraw the plea.  If a guilty plea is withdrawn, there is no longer a conviction for immigration purposes unless and until there is a new conviction.
  In addition, it is generally the rule that a plea of guilty that does not result in a conviction will not support a DHS (formerly INS) charge of inadmissibility based on admission of criminal conduct.

On behalf of your client, you may argue that your client would not have pled guilty if s/he had properly understood the immigration consequences at the time of entering the plea.  It should be noted that some states require criminal trial courts to advise defendants of the possibility of deportation, exclusion or denial of lawful admission, or denial of naturalization, prior to accepting a defendant’s plea of guilty to a crime.
  Thus, where the trial court judge has done so, it may be more difficult to withdraw a guilty plea based on lack of knowledge of the immigration consequences. 

· Practice Tip: Do not be deterred from moving to withdraw a guilty plea prior to sentencing (i.e., pre-conviction) by case law that has arisen in the context of motions or applications for post-conviction relief.  For example, in many states, where individuals have sought post-conviction relief based on their lack of knowledge of the immigration consequences of a guilty plea at the time of the plea, the courts have held that defense counsel’s failure to warn the defendant of the possibility of deportation did not constitute ineffective assistance of counsel where the defendant had not alleged “affirmative misstatements” by defense counsel.
  Nevertheless, counsel exploring the possibility of seeking to withdraw a guilty plea prior to sentencing should be aware that the showings required for post-conviction relief are not necessarily required for pre-conviction withdrawal of a guilty plea.
  Thus, while counsel should submit evidence of any involuntariness of a guilty plea based on misinformation or failure to inform regarding the immigration consequences of the plea, counsel should not presume that evidence of such a constitutional claim is required in the pre-sentencing motion context.

5.3.I
If your client does not wish to plead guilty after being informed of the immigration consequences of a plea deal, litigate legal issues and/or go to trial even where you might not have ordinarily done so

Given the current extreme harshness of the immigration consequences of certain convictions, your noncitizen client may decide that s/he does not wish to plead guilty to any offense that would make the client deportable or inadmissible or have some other negative immigration consequence.  Your client could so decide even if you are able to get a very attractive plea deal based on the criminal sanctions alone.  Your client could of course sincerely believe that s/he is innocent of the offense to which you have negotiated a plea or your client may just want to put the government to its proof given the harshness of the immigration penalties.  If such is the case, it may be appropriate to litigate a suppression issue or make a motion to dismiss the indictment/complaint or a count thereof for insufficiency even if you would not have ordinarily done so.  Or you and your client may decide to take the case to trial, even where you might not have ordinarily recommended doing so, in order to win an outright acquittal or an acquittal on charges that carry immigration penalties.

5.3.J
Make sure your client receives youthful offender treatment if your client is eligible

In some states, if your noncitizen client is a minor but whose case you could not get removed to juvenile or family court (see section 5.3.C), you might nevertheless be able to obtain some other form of youthful offender treatment that may not count as a conviction for immigration purposes.   For example, the Board of Immigration Appeals has found that a New York youthful offender disposition in adult criminal court should not be considered a conviction for immigration purposes.  In addition, even if a particular state’s youthful offender procedure could have adverse immigration consequences, such an adjudication may not come to the attention of the DHS (formerly INS).

· If your youthful offender client is pleading guilty to an offense with the understanding that it will not have the consequences of a conviction for immigration purposes, the defense attorney should seek to make such understanding part of the plea allocution.  This may provide the basis for a later motion to vacate the plea should this understanding turn out to be incorrect.
5.3.K
Seek any other treatment intended to provide relief from the civil consequences of a conviction if your client is eligible

If your noncitizen client is eligible, you should consider seeking any treatment available under state law to relieve a defendant of the civil consequences of a conviction.  For example, it was previously the case—although it may no longer be so—that the issuance by a New York sentencing court of a certificate of relief from civil disabilities could save a noncitizen from removal in some cases.  In any event, however, such a rehabilitative treatment is a favorable factor that may be considered by an immigration judge with respect to any application for relief from removal that your client may be eligible to seek even if the client is not saved from being subjected to removal proceedings.

· Practice Tips: It is good practice for a criminal defense lawyer to seek for any eligible noncitizen defendant any treatment that under state law is supposed to relieve an individual of the civil consequences of a conviction.   While the potential for avoiding automatic adverse immigration consequences seems very limited at this time, there may be a potential helpful effect in some cases, if only as a favorable factor that may be considered by the DHS (formerly INS) or an immigration judge later adjudicating any application for discretionary immigration relief for which your client may be eligible.

· In any case where your eligible noncitizen client is being convicted of first-time simple possession of drugs (arguably any possession offense not involving an intent to distribute element), the defense lawyer should seek any state rehabilitative treatment as it may avoid adverse immigration consequences by analogy to similar treatment under the Federal First Offender Act.

5.3.L
File a notice of appeal

If your noncitizen client is convicted of an offense that triggers deportability or inadmissibility or some other adverse immigration consequence, the client may wish to file an appeal in order to try to get the conviction reversed on appeal or simply to have time to seek to avoid removal from the United States.  The filing of a direct appeal of a conviction should preclude adverse immigration consequences at least until the appeal is decided.

5.3.M
 Seek post-judgment relief

If your noncitizen client already has a final criminal disposition that triggers deportability or inadmissibility or some other adverse immigration consequence, the client may wish to seek post-judgment relief in order to try to get the conviction (or other disposition that counts as a conviction for immigration purposes) vacated or the sentence reduced.  The defense practitioner and client should be aware, however, that whether the vacatur of conviction or the reduction of sentence will save your client from adverse immigration consequences may depend on the basis cited by the court for any vacatur or sentence reduction granted.

In the past, a criminal court vacatur of a conviction meant that there was no longer a conviction for immigration purposes, unless and until there was a new conviction.  The Board of Immigration appeals applied this rule even to dispositions such as drug convictions where an executive pardon would not have saved the individual from the immigration consequences of a conviction.

Likewise, the Board of Immigration Appeals held in the past that where a sentence is deemed to have been illegal and is void and of no force and effect, and the trial court reconsiders the imposition of the sentence and sentences the defendant anew, the new, reduced sentence stands as the only valid and lawful sentence imposed upon the defendant for immigration purposes.

This prior case law regarding the effect of a vacatur or resentencing has been put into some question by the new statutory definition of conviction and Board of Immigrations Appeals’ interpretations of the new definition (see Chapter 4).  In interpreting the effect of the new definition, the Board of Immigration Appeals has ruled that no effect is to be given in immigration proceedings to a state action which purports to expunge, dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other record of guilt or conviction by operation of a state rehabilitative statute.
  Nevertheless, the Board expressly did not extend this ruling to vacaturs where the court has determined that the vacatur is warranted on the merits, or on grounds relating to a violation of a fundamental statutory or constitutional right in the underlying criminal proceedings.61 Therefore, when applying for a court order vacating a criminal disposition or a resentencing order, defense counsel would be wise to seek language in the order that relies principally on any legal error in the criminal proceedings, and that avoids express reliance—or at least sole reliance—on equitable considerations.

5.4
SPECIFIC STRATEGIES: DRUG CHARGE

Drug offenses may make your noncitizen client deportable or inadmissible as a violation of law relating to a controlled substance or as an aggravated felony.

To review the possible immigration consequences of a drug case for a noncitizen client, see Chapter 3.  In summary, for a lawful permanent resident client, drug charges may result in your client becoming deportable and subject to removal from the United States (section 3.2).  For a client who has not yet become a lawful permanent resident, drug charges may result in your client becoming inadmissible and subject not only to being removed from the United States but also to being permanently barred from becoming a lawful permanent resident (sections 3.3 and 3.4).

It does not matter whether the offense is a felony or misdemeanor, or maybe even whether it is a non-criminal disposition (see Chapter 4).  It also does not matter what sentence the client receives.  The only exception for deportability purposes, but not for inadmissibility purposes, is for a single offense involving possession for one’s own use of thirty grams or less of marijuana.

A noncitizen client may suffer additional negative consequences if the drug charges lead to conviction of an aggravated felony.  These consequences include ineligibility for virtually all forms of relief from removal for a lawful permanent resident client, expedited administrative removal proceedings without eligibility for relief for a non-lawful permanent resident client, and greatly increased criminal penalties for illegal reentry after removal (see generally Chapter 3).

The immigration law definition of aggravated felony may now include all state drug felonies, depending on the law of the jurisdiction in which your client is later placed in removal proceedings.
  In addition, the term may even include certain state drug offenses classified as misdemeanors under state law (e.g., misdemeanor sale offense or second or subsequent misdemeanor possession offense).

If your client is charged with a drug offense, some possible strategies or practice tips for seeking to avoid drug deportability/inadmissibility, or avoiding at least the added consequences of an aggravated felony drug conviction, include the following:

· Practice Tips:
· #1: Negotiate diversion without a guilty plea.  If appropriate, negotiate a diversion to drug treatment without, if possible, an up front plea to a drug offense.  In the alternative, negotiate a plea that either avoids deportability/inadmissibility or at least preserves the possibility of relief from removal (see Practice Tips below). 
· #2: Offer alternate plea to free-standing accessory offense.  If appropriate, negotiate an alternate plea to an accessory-type offense that could be considered a separate free-standing crime not related to controlled substances.  For example, accessory after-the-fact crimes such as the federal offenses of accessory after the fact (18 U.S.C. 3) and misprision of felony (18 U.S.C. 4) have been found both by the BIA and federal courts not to trigger drug deportability or inadmissibility even when connected to a drug crime.
  If pleading guilty to such an after-the-fact offense, however, be careful to consider whether the offense may trigger deportability or inadmissibility or another negative immigration consequence under a non-drug ground such as the aggravated felony of offense relating to obstruction of justice . . . for which the term of imprisonment is at least one year.”
  There is conflicting case law on whether other accessory-type offenses, such as solicitation and facilitation, may bring one within the drug deportation ground.
  For a chart of the case law on immigration consequences of different accessory-type offenses, see Appendix E.
Example: In New York, in a case where there are facts supporting a charge that your client destroyed or concealed physical evidence such as drugs, your client might offer and be allowed to plead guilty instead to a New York Penal Law Section 205 hindering prosecution offense.  As a separate free-standing after-the-fact offense not expressly related to controlled substances, hindering prosecution will probably not trigger deportability or inadmissibility as a violation of law relating to a controlled substance.  How​ever, if your client pleads guilty to hindering prosecution, you must avoid any sentence of imprisonment of one year or longer so that the conviction cannot be found to fall within the aggravated felony “obstruction of justice” category.

· #3: Offer alternate plea to related offense without an express controlled substance element.  If appropriate, negotiate an alternate plea to a related offense that lacks an element expressly relating the offense to a controlled substance.  Try to keep out of the record of conviction any reference to a controlled substance.
· #4: Plead to possession of less than thirty grams of marijuana.  If your client is charged with a marijuana offense but has no prior drug conviction, negotiate a plea to any lesser included marijuana offense that would not be incompatible with an argument that your client has been convicted only of a single offense involving possession for one’s own use of thirty grams or less of marijuana.  If you are able to do so and your client so pleads, you avoid deportability (but not inadmissibility) for a lawful permanent resident client and you preserve the possibility of a waiver of inadmissibility for a non-LPR client eligible now or in the future to seek lawful permanent resident status.

Example: Your client came to the United States lawfully on a tourist visa but then overstayed his period of admission.  He now has a U.S. citizen girlfriend whom he plans to marry.  In a drug sting, the police have arrested him and others and accused your client of selling a small amount of marijuana.  Since this is a first arrest, you are able to negotiate a plea to misdemeanor sale of marijuana with no jail time.  However, you research and/or consult on the immigration consequences of such a plea and find that it will make your client permanently ineligible to be lawfully admitted to the United States on the basis of marriage to a U.S. citizen and may lead to mandatory removal from the country.  In contrast, if you are able to get the plea switched to misdemeanor possession of marijuana with the record of conviction showing that the amount did not exceed 30 grams, your client is not precluded from being able to legalize his status and stay in the country with his wife-to-be.

· #5: If at all possible, if your client is charged with a felony drug offense, plead down to a misdemeanor simple possession offense in order to try to avoid aggravated felony deportability (or, if this is not possible, it might help your client if you negotiate a plea to a simple possession felony charge rather than a sale charge).  If you cannot avoid conviction of a drug offense and resulting controlled substance offense deportability, do everything possible to negotiate a misdemeanor possession plea rather than a felony plea in order to avoid a conviction that is likely to trigger the added negative consequences of an aggravated felony conviction.  However, if your client’s later removal proceedings might be held within the jurisdiction of the federal Ninth Circuit (covering Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, Washington), Third Circuit (covering Delaware, New Jersey,  and Pennsylvania), or possibly also the Second Circuit (covering Connecticut, New York, and Vermont), plead to a simple possession felony charge rather than a sale felony charge.

Example: Your client is a lawful permanent resident who has resided in the United States for over ten years and has a wife and children here.  He is charged with a felony drug offense. He has no prior drug convictions and you are able to negotiate a felony plea with a probation only sentence or prison sentence of less than one year.  However, you research and/or consult on the immigration consequences of such a plea and find that it will lead to mandatory removal from the United States.  In contrast, a guilty plea to a misdemeanor drug possession offense with a maximum one year prison sentence would probably not.
  Such alternative misdemeanor drug plea with a longer prison sentence would still make your client potentially deportable, but he would have an opportunity to present the equities in his case—long residence and family ties in the United States—to seek to obtain discretionary relief from removal from an immigration judge.

· #6: Plea to accompanying non-drug charge may be better.  If the drug charge is accompanied by a non-drug offense charge, your client may wish to offer to plead to the non-drug charge instead of the drug-related offense.  You should check whether the non-drug offense might make your client independently subject to removal proceedings under another deportation or inadmissibility ground.  However, consider that, if your client is a non-lawful permanent resident eligible for adjustment to lawful immigrant status, the client may be able to waive inadmissibility for the non-drug offense whereas s/he would probably not be able to waive drug inadmissibility.
Example: In a case where the state charges that drugs were found in a car allegedly stolen or taken by your client, your non-lawful permanent resident client who is married or about to marry a U.S. citizen might offer and be allowed to plead guilty to an accompanying charge of unauthorized use of a vehicle (may or may not trigger inadmissibility depending on degree of offense) or to a charge of grand larceny (will trigger inadmissibility but without precluding the possibility of a waiver) instead of to the drug charge (would trigger inadmissibility without even the possibility of a waiver).  Even if you cannot negotiate a plea to another charge that would not make your client inadmissible, your client would at least preserve the possibility of obtaining a waiver of inadmissibility (assuming that your client would have some possibility of being able to show that the U.S. citizen spouse would suffer extreme hardship if your client were denied lawful permanent resident status).

· #7: Seek youthful offender treatment.  If you cannot avoid conviction of a drug offense but your client is a minor, seek youthful offender treatment under your state’s law.  Under current Board of Immigration Appeals case law, a youthful offender disposition may avoid the negative immigration consequences triggered by conviction of a controlled substance offense.
  For more information, see Chapter 4.
· #8: Seek any other rehabilitative treatment intended to avoid a conviction or at least the civil consequences of a conviction.  If your client is pleading guilty to a drug offense but has no prior drug conviction, seek a disposition under any rehabilitative process for which your client is eligible under state law that may avoid been deemed a conviction or that may provide relief at least from the civil consequences of a conviction.  Under Ninth Circuit and Second Circuit case law, for example, such treatment might be effective to avoid negative immigration consequences for a simple possession conviction by analogy to similar treatment under the Federal First Offender Act.
  For more information, see Chapter 4.
· #9: Keep drug admissions out of the record.  If you are able to avoid conviction of a drug offense, try to keep any admissions of illegal drug activity, drug addiction, drug abuse, or drug treatment off the record.  Even if there is no controlled substance conviction, the DHS (formerly INS) could use admissions made during the course of the criminal proceedings to sustain any drug-related deportability or inadmissibility charges that do not depend on a criminal conviction, e.g., the separate deportation charge for someone who the DHS can prove is or has been a drug abuser or addict.
· #10: Seek informer visa.  If your client has supplied or is willing to supply information to assist a federal or state investigation or prosecution of an individual involved in a criminal drug enterprise, seek a special informer visa or agreement not to deport your client (see section 5.3.A).
5.5
SPECIFIC STRATEGIES: VIOLENT OFFENSE CHARGE (INCLUDING MURDER, RAPE OR OTHER SEX OFFENSE, ASSAULT, CRIMINAL MISCHIEF, AND ROBBERY)

There are several different deportability or inadmissibility grounds that may apply to a violent offense.  A violent offense may make a lawful permanent resident client deportable if deemed one of the following:

· Crime of violence with a prison sentence of at least one year, thus constituting an aggravated felony;

· Murder, rape, or sexual abuse of a minor, constituting an aggravated felony regardless of sentence;

· Crime of domestic violence, regardless of sentence;

· Firearm offense, regardless of sentence;

· Crime involving moral turpitude (CIMT), if it is an offense for which a prison sentence of one year or more may be imposed and the offense was committed within five years of the individual’s admission to the United States, or if it is one of two CIMTs of any New York offense level committed by the individual at any time.

Note: The definition of a crime of violence referenced for both the aggravated felony and crime of domestic violence deportability grounds is broad.  It includes “(a) an offense that has as an element the use, attempted use, or threatened use of physical force against the person or property of another, or (b) any other offense that is a felony and that, by its nature, involves a substantial risk that physical force against the person or property of another may be used in the course of committing the offense.”

A violent offense may also make a lawful permanent resident or non-lawful permanent resident client inadmissible if deemed the following:

· Crime involving moral turpitude, regardless of state classification of the offense, unless the individual has committed no other such crime and the offense is not one for which a prison sentence of one year or longer may be imposed and for which the individual does not receive a sentence of imprisonment in excess of six months.

To review the possible immigration consequences for a noncitizen client of a criminal case charging an offense that might fall within any of these deportability or inadmissibility grounds, see generally Chapter 3.  In particular, consider that if the violent offense is deemed an aggravated felony, it will not only trigger deportability for a lawful permanent resident client but could have additional negative consequences for either an LPR or non-LPR client.  These include ineligibility for virtually all forms of relief from removal for an LPR client, expedited administrative removal proceedings without eligibility for relief for a non-LPR client, and greatly increased criminal penalties for illegal reentry after removal for both.

Your noncitizen client is at risk of falling within the deportability or inadmissibility grounds that may include a violent offense if charged with any of the following:

· Assault and related offenses;

· Homicide and related offenses;

· Rape and related offenses;

· Robbery offenses; and

· Any other offense that involves the use of force or a risk of the use of force.

· If your noncitizen client is charged with any such offense, some possible strategies or practice tips for seeking to avoid deportability or inadmissibility, or avoiding at least the added consequences of an aggravated felony conviction, include the following:

· Practice Tips:
· #1: If client is a juvenile offender, remove case to juvenile or family court if possible.  If your client is a J.O. accused of a violent offense, move to remove the case to family court if appropriate (see section 5.3.C).
· #2: Avoid prison sentence of one year or longer.  If your client is pleading to an offense that could be considered a “crime of violence” aggravated felony if a prison sentence of one year or more is imposed, thus triggering deportability for a lawful permanent resident client, or triggering the other adverse consequences of an aggravated felony conviction for any noncitizen client (such as ineligibility for many forms of relief from removal), you should try to keep any prison sentence under one year.  This would not work if your client is convicted of an offense that is deemed to constitute rape, or sexual abuse of a minor, because a separate aggravated felony category applies to such offenses regardless of sentence imposed (see Practice Tip #3 below).
Example: Your client is a long-term lawful permanent resident with all his family in the United States.  He has been arrested and charged with assault and robbery.  You research and/or consult on the immigration consequences of pleading guilty and find that if your client pleads to only one of the charges and gets a prison sentence of at least one year, your client will have been convicted of an aggravated felony and eligibility for relief from removal will probably be precluded.  However, if your client pleads guilty to both charges but does not receive a prison sentence of at least one year on either, your client will have avoided conviction of an aggravated felony.  Thus, even though the sentencing agreement could provide that your client will spend the same amount of time in jail as if he had pled guilty to the one charge only, and even though your client might be deportable on other grounds, relief from removal will not be precluded.

· #3: Avoid rape or sexual abuse of a minor charge.  If your client is charged with a sex offense (including rape or sexual abuse), try to negotiate a plea that will not be deemed a “rape” or “sexual abuse of a minor” aggravated felony (see INA 101(a)(43)(A)).  Unless you do so, your client may suffer not only deportability or inadmissibility but also the added negative consequences of an aggravated felony conviction, regardless of the sentence imposed.  While the immigration statute does not define what state offenses are to be included within the terms rape or sexual abuse of a minor for immigration purposes, you might help your client avoid the aggravated felony label and its consequences by seeking to do the following:

· Avoid a plea to an offense that will or might constitute rape.

· Avoid a plea to an offense that might constitute sexual abuse of a minor, such as any charge of sexual abuse or other conduct in which the elements of the particular section or subsection charged, in combination with the record of conviction or possibly other evidence, would establish that the alleged victim was a minor.  In the alternative, if the elements of the offense do not necessarily establish that the alleged victim was a minor, try to keep out of the record of conviction any admission or other evidence that the victim was a minor.

· If your client is faced with the possibility of having to plead to an offense that might constitute rape or sexual abuse of a minor, offer if possible to plead instead to an appropriate non-sex offense even if it is of the same or greater offense level (but for some offenses only as long as you are able to avoid a prison sentence of one year or longer).
Example: Instead of pleading guilty to a felony or misdemeanor that might constitute rape or sexual abuse of a minor, your client could offer, if a factual basis exists, to plead to some other same or even higher level offense such as unlawful imprisonment, coercion, criminal trespass, burglary, or endangering the welfare of a child.  However, keep in mind that convictions of these alternative offenses may still trigger deportability or inadmis​sibility on other grounds and may still constitute an aggravated felony when deemed a crime of violence or a burglary offense if a sentence of imprisonment of at least one year is imposed.
· #4: Avoid a plea to a crime involving moral turpitude (CIMT).  Try to negotiate a plea to a subsection of the violent offense or to any lesser included or alternative offense that would not be considered a CIMT, which could trigger either deportability or inadmissibility.  Where the criminal statute is divisible or ambiguous, the BIA should look beyond the statute only to the record of conviction in order to determine whether the offense is a CIMT.  The record of conviction includes the charge, indictment, plea, judgment or verdict, sentence, and transcript from criminal court proceedings.
Example: Your noncitizen client is charged with assault.  If this client pleads guilty to a subsection requiring a showing of physical injury caused only by recklessness or negligence, rather than a subsection requiring a showing of specific intent to cause physical injury or a subsection requiring a showing of physical injury caused by means of a deadly weapon or dangerous instrument, OR if neither the plea nor any other part of the record of conviction specifies a subsection, the client should avoid CIMT deportability or inadmissibility.

· #5: If no priors, avoid felony CIMT offense.  If your client cannot avoid a CIMT conviction but is a lawful permanent resident or non-lawful permanent resident with no prior criminal conviction, you can avoid inadmissibility by negotiating a plea to an offense for which the prison sentence may not exceed one year and by avoiding a prison sentence in excess of six months (see INA 212(a)(2)(A)(ii)(II)).
· #6: If client is an LPR of less than five years, avoid a CIMT offense for which a prison sentence of one year or longer may be imposed.   If your client cannot avoid a CIMT conviction but is a lawful permanent resident who was admitted to the United States less than five years ago, your client avoids CIMT deportability only if you are able to negotiate a plea to a level of the offense that does not have a potential prison sentence of one year or longer (see INA 237(a)(2)(A)(i)).
Example: Your client is a lawful permanent resident who was admitted to the United States four years ago.  He has no prior criminal record and is charged with assault in the third degree (New York Class A misdemeanor subject to sentence of one year).  If you negotiate a plea instead to attempted assault in the third degree, the level of the offense is lowered to a Class B misdemeanor which does not have a potential prison sentence of one year and, therefore, your client would avoid deportability unless the record of conviction shows that the offense could be considered a crime of domestic violence or a firearm offense.

· #7: If client is an LPR of over five years, avoid two CIMTs.  If your client cannot avoid a CIMT conviction but is a lawful permanent resident who was admitted to the United States more than five years ago and has no prior CIMT, your client may avoid CIMT deportability, but not inadmissibility, if s/he is convicted of only one CIMT (see INA 237(a)(2)(A)(ii)).
· #8: If client is an LPR, also avoid domestic violence or firearm charge.  If your client is a lawful permanent resident or otherwise lawfully admitted, you must also try to obtain an outcome that does not trigger deportability as a crime of domestic violence, or as a firearm offense.
· #9: If domestic violence charge, keep relationship to victim out of record of conviction.  If your lawful permanent resident client is pleading to an offense that could be considered a crime of domestic violence based on the relationship of the defendant to the alleged victim, you should try to keep out of the record of conviction the relationship of defendant to victim (see INA 212(a)(2)(E)).
· #10: If charged offense includes weapon element, keep mention of a firearm out of record of conviction.  If your lawful permanent resident client is pleading to an offense that refers to use of a weapon, you should try to keep out of the record of conviction any indication that the weapon was a firearm (see INA 237(a)(2)(C) ).
· #11: In some cases, plea to weapon possession offense may be better.  If the violent offense charge is accompanied by a weapon possession charge, in certain cases it may be advantageous to negotiate a plea to the weapon offense instead of the violent offense.   Although there is a deportability ground for possession of a firearm, there is currently no inadmissibility ground for possession of a firearm or any other weapon.  Thus, particularly if your client is not a lawful permanent resident now but may be eligible now or in the future to obtain lawful immigrant status, it may be better for such a client to plead to the weapon offense rather than to a violent offense that may trigger inadmissibility as a CIMT.  It also may be better for a client who is a lawful permanent resident but who was short of having the seven years of residence in the United States required to qualify for the relief of cancellation of removal at the time of the alleged commission of the offense.  This is because the clock for counting the seven years of residence should continue running until the initiation of removal proceedings if the offense triggers only deportability, and not inadmissibility.
  However, conviction of certain weapon possession offenses that include intent to use the weapon against another as an element of the offense may be considered a CIMT.

Example: Your client is an undocumented noncitizen but recently married a U.S. citizen who plans to petition for your client to obtain lawful permanent resident status.  Your client is charged with robbery and weapon possession and may be able to satisfy the prosecutor by pleading guilty either to a robbery felony or a simple possession of a weapon felony.  If your client wishes to avoid inadmissibility, he is better off pleading to the weapon charge which will probably not be considered a CIMT rather than the robbery charge, which will be considered a CIMT.

5.6
SPECIFIC STRATEGIES: PROPERTY OFFENSE CHARGE (INCLUDING THEFT, BURGLARY, OR FRAUD OFFENSE)

There are several different deportability or inadmissibility grounds which may apply to a property offense.  A property offense may make a lawful permanent ​ resident client deportable if deemed one of the following:

· Theft or burglary offense with a prison sentence of at least one year, and thus constituting an aggravated felony.

· Crime involving moral turpitude (CIMT), if it is an offense for which a sentence of one year or more may be imposed and was committed within five years of the individual’s admission to the United States, or if it is one of two CIMTs of any New York offense level committed by the individual at any time.

A property offense may also make a lawful permanent resident or non-lawful permanent resident client inadmissible if deemed the following:

· Crime involving moral turpitude, regardless of state classification of the offense, unless the individual has committed no other crime and the offense is one for which a prison sentence in excess of one year may be imposed and  for which the individual does not receive an actual sentence of imprisonment in excess of six months.

To review the possible immigration consequences for a noncitizen client of a criminal case charging an offense that might fall within any of these deportability or inadmissibility grounds, see generally Chapter 3.  In particular, consider that if the property offense is deemed an aggravated felony, it will not only trigger deportability for a lawful permanent resident client but could have additional negative consequences for either a lawful permanent resident or non-lawful permanent resident client.  These include ineligibility for virtually all forms of relief from removal for a lawful permanent resident client, expedited administrative removal proceedings without eligibility for relief for a non-lawful permanent resident client, and greatly increased criminal penalties for illegal reentry after removal.

Your noncitizen client is at risk of falling within the deportability or inadmissibility grounds relating to property offenses if charged with virtually any offense that includes theft, fraud, or deceit as an element of the offense, including many of the following:

· Burglary offenses involving intent to commit a theft offense;

· Larceny offenses;

· Welfare fraud offenses;

· Other offenses relating to theft;

· Forgery offenses;

· Fraud offenses; and

· Any other offense that includes theft, fraud, or deceit as an element of the offense.

If your noncitizen client is charged with such an offense, some possible strategies or practice tips for seeking to avoid deportability or inadmissibility, or avoiding at least the added consequences of an aggravated felony conviction, include the following:

· Practice Tips:
· #1: Avoid theft or burglary offense with prison sentence of one year or longer.  If your client is pleading to an offense that could be considered a theft or burglary aggravated felony if a prison sentence of one year or more is imposed, thus triggering deportability for a lawful permanent resident client, or triggering the other adverse consequences of an aggravated felony conviction for any noncitizen client (such as ineligibility for many forms of relief from removal), you should try to keep any prison sentence under one year.
  This may not work if your client is convicted of a theft offense that also involves fraud or de​ceit because a separate aggravated felony category applies to such offenses regardless of sentence imposed (see the following Practice Tips #2 and #3).
Example: Your client is a long-term lawful permanent resident with all his family in the United States.  He has been arrested and charged with burglary and grand larceny.  You research and/or consult on the immigration consequences of pleading guilty and find that if your client pleads to only one of the charges and gets a prison sentence of at least one year, your client will have been convicted of an aggravated felony and eligibility for relief from removal will probably be precluded.  However, if your client pleads guilty to both charges but does not receive a prison sentence of at least one year on either, your client will have avoided conviction of an aggravated felony.  Thus, even though the sentencing agreement could provide that your client will spend the same amount of time in jail as if he had pled guilty to the one charge only, and even though your client might be deportable on other grounds, relief from removal will not be precluded.

· #2: Avoid fraud or deceit offense with loss to victim(s) exceeding $10,000.  If your client is charged with a fraud or deceit offense, your client may avoid the negative consequences of an aggravated felony conviction by negotiating to avoid a plea to an offense involving fraud or deceit having as an element a monetary loss to the victim or victims exceeding $10,000 and by keeping out of the record of conviction any indication that the loss exceeded such amount, including any order of restitution exceeding $10,000.
Example: Your noncitizen client is charged with welfare fraud (e.g., value of benefits taken exceeds $50,000).  If your client pleads instead to welfare fraud in a lesser degree (e.g., over $3,000) and the record of conviction does not otherwise establish a loss of over $10,000, your client would not be convicted of an aggravated felony.

· #3: Avoid both one year sentence and $10,000 loss in some cases.  If your client is charged with an offense that could be considered both a theft offense and a fraud offense, you should be careful to seek to avoid the minimum thresholds for inclusion within the definition of aggravated felony under either category (see preceding Practice Tips #1 and #2).
Example: Your client is charged with a crime such as unlawful use of credit card that is listed in the state’s penal law under “Other Offenses Relating to Theft” but which the DHS (formerly INS) could argue also falls within the fraud or deceit category.  Therefore, even if your client does not receive a sentence of one year and thereby avoids the theft offense aggravated felony category, your client could still fall within the fraud offense aggravated felony category if the record of conviction establishes loss to the victim of over $10,000.

· #4: Avoid a plea to a CIMT.  Try to negotiate a plea to a subsection of the offense or to any lesser included or alternative offense that would not be a crime involving moral turpitude (CIMT) which could trigger either deportability or inadmissibility.  Where the criminal statute is divisible or ambiguous, the Board of Immigration Appeals will look beyond the statute only to the “record of conviction” in order to determine whether the offense is a crime involving moral turpitude.  If your client pleads to a burglary offense that involves “intent to commit a crime,” attempt to keep out of the record of conviction any reference to a crime involving moral turpitude as the crime intended to be committed.  The record of conviction includes the charge, indictment, plea, judgment or verdict, sentence, and transcript from criminal court proceedings.
Example: Your noncitizen client is charged with grand larceny for allegedly stealing a car.  If he pleads guilty to unauthorized use of a vehicle,
 rather than to a larceny charge, he may avoid CIMT deportability or inadmissibility.
Example: Your noncitizen client is charged with burglary.  If he pleads guilty to possession of burglar’s tools
 or to criminal trespass
 rather than to burglary, OR if neither the plea nor any other part of the record of conviction specifies what crime was intended to be committed,
 the client should avoid CIMT deportability or inadmissibility.

· #5: If no priors, avoid felony CIMT offense.  If your client cannot avoid a CIMT conviction but is a lawful permanent resident or non-lawful permanent resident with no prior criminal conviction, you can avoid inadmissibility by negotiating a plea to an offense for which the maximum potential sentence does not exceed one year and avoiding an actual prison sentence in excess of six months (see INA 212(a)(2)(A)(ii)(II)).
· #6: If client is an LPR of less than five years, avoid CIMT offense for which the maximum potential sentence is one year or longer.  If your client cannot avoid a CIMT conviction but is a lawful permanent resident who was admitted to the United States less than five years ago, your client avoids CIMT deportability only if you are able to negotiate a plea to a level of the offense that does not have a potential prison sentence of one year or longer (see INA 237(a)(2)(A)(i)).
Example: Your client is a lawful permanent resident who was admitted to the United States four years ago.  She has no prior criminal record and is charged with petty larceny (misdemeanor subject to sentence of up to one year).  In some states, if you negotiate a plea instead to attempted petty larceny, the level of the offense is lowered to a lower level misdemeanor that does not have a potential prison sentence of one year and, therefore, your client would avoid deportability.

· #7: If client is an LPR of over five years, avoid two CIMTs.  If your client cannot avoid a CIMT conviction but is a lawful permanent resident who was admitted to the United States more than five years ago and has no prior CIMT, your client may avoid CIMT deportability, but not inadmissibility (e.g., if s/he travels outside the United States in the future), if s/he is convicted of only one CIMT (see INA 237(a)(2)(A)(ii)).

· #8: If client is an LPR, also avoid aggravated felony or firearm charge.  If your client is a lawful permanent resident or otherwise lawfully admitted, you must also try to obtain an outcome that does not trigger deportability as a theft or burglary aggravated felony, or as a firearm offense.

· #9: If charged offense includes weapon element, keep mention of a firearm out of record of conviction.  If your lawful permanent resident client is pleading to an offense that refers to use of a weapon, you should try to keep out of the record of conviction any indication that the weapon was a firearm (see INA 237(a)(2)(C)).
· #10: In some cases, plea to weapon possession offense may be better.  If your client is charged with a theft or burglary offense accompanied by a weapon possession charge, in certain cases it may be advantageous to negotiate a plea to the weapon offense instead of the theft or burglary offense.  Although there is a deportability ground for possession of a firearm, there is currently no inadmissibility ground for possession of a firearm or any other weapon.  Thus, particularly if your client is not a lawful permanent resident now but may be eligible now or in the future to obtain lawful immigrant status, it may be better for such a client to plead to the weapon offense rather than to a theft or burglary offense that may trigger inadmissibility as a CIMT.  It also may be better for a client who is a lawful permanent resident but who was short of having the seven years of residence in the United States required to qualify for the relief of cancellation of removal at the time of the alleged commission of the offense.  This is because the clock for counting the seven years of residence should continue running until the initiation of removal proceedings if the offense triggers only deportability, and not inadmissibility.
  However, conviction of certain weapon possession offenses that include intent to use the weapon against another as an element of the offense may be considered a CIMT.

5.7
SPECIFIC STRATEGIES: FIREARM CHARGE

Crimes including a weapon element may make your lawful permanent resident or other lawfully admitted client fall within the firearm deportability ground.  However, the elements of the offense and the record of conviction must establish that the weapon was a firearm.

Certain firearm offenses also put your noncitizen client, whether or not an LPR, at risk of suffering the additional negative immigration consequences of a firearm-related aggravated felony conviction (see INA 101(1)(43)(C)&(E)).

Your LPR client charged with an offense involving a firearm is at risk of falling within the firearm deportability grounds if charged with any of the following:

· Weapon offense that covers firearm or dangerous weapon offenses;

· Assault or related offense with a firearm or dangerous weapon element;

· Burglary or related offense with a firearm or dangerous weapon element; and

· Robbery offense with a firearm or dangerous weapon element.

If your client is charged with one of these offenses, some possible strategies or practice tips for seeking to avoid deportability, or avoiding at least the added consequences of an aggravated felony conviction, include the following:

· Practice Tips:
· #1: If charged offense includes weapon element, negotiate a plea that does not specify that weapon was a firearm.  If your client is a lawful permanent resident or otherwise lawfully admitted and is charged with a firearm or weapon offense, try to negotiate a plea to an offense or subsection of an offense that does not specify that any weapon involved was a firearm and attempt to keep out of the record of conviction any reference to a firearm.  Where the criminal statute is divisible or ambiguous, the Board of Immigration Appeals will look beyond the statute only to the “record of conviction” in order to determine whether the offense is a firearm offense.
 The record of conviction includes the charge, indictment, plea, judgment or verdict, sentence, and transcript from criminal court proceedings.

Example: Your client is a lawful permanent resident charged with criminal possession of a weapon, an offense with several subsections under your state’s law.  If the client pleads guilty to a subsection of this offense relating to possession of ammunition rather than to any of the other subsections, OR if the client pleads guilty to a subsection of this offense relating to possession of a weapon including but not limited to a firearm and the record of conviction does not establish that the weapon involved was a firearm, he should be able to avoid firearm deportability.

· #2: Offer alternate plea to offense that does not include a weapon as an element.  If your lawful permanent resident client is charged with a firearm or weapon offense, your client may wish to offer to plead to an alternative offense that does not include a weapon as an element of the offense.
  But in general one should do this only if the alternative offense does not make your client independently deportable or inadmissible.

Example: Your client is a lawful permanent resident of over five years.  The police state that, after responding to a 911 call, they found him with a gun on the property of another.  Your client could offer to plead to a criminal trespass charge instead of a gun charge and thereby probably avoid deportability since criminal trespass would probably not be found to be a crime involving moral turpitude.
  Note that even if the alternative offense might be considered a CIMT (e.g., burglary), this client would not be deportable if he had no prior CIMT conviction.  This is because he was admitted to the United States over five years ago and thus would be deportable under the crime involving moral turpitude deportation ground only if he has two crimes involving moral turpitude.
  In contrast, he would be deportable under the firearm ground with just one firearm conviction.  But keep in mind that an offense such as burglary could be considered an aggravated felony unless you make sure that any prison sentence imposed is less than a year.

· #3: Offer alternate plea to free-standing accessory offense.  If appropriate, negotiate an alternate plea to an accessory-type offense that could be considered a separate free-standing crime not related to a firearm.  For a chart of the immigration consequences of different accessory-type offenses, see Appendix E.
· #4: Plead to possession rather than sale and avoid prison sentence of one year or longer.  If your client cannot avoid a firearm conviction, your client may at least avoid the negative consequences of an aggravated felony conviction by avoiding any state or federal offense that could constitute illicit trafficking in firearms, as well as certain specified federal firearm offenses, such as possession of a machine gun, and possibly their state analogues.
  You should also try to keep any prison sentence under one year in order to avoid a charge that your client has been convicted of a “crime of violence” aggravated felony.
· #5: In some cases, plea to weapon possession offense may be better.  Whether your client is lawfully admitted or not, if your noncitizen client is charged with a firearm or weapon possession offense in conjunction with a non-weapon offense that would make your client inadmissible, it may be advantageous to negotiate a plea to the weapon offense instead of the non-weapon offense.  Although there is a deportability ground for possession of a firearm, there is currently no inadmissibility ground for possession of a firearm or any other weapon.  In addition, simple possession of a firearm is not considered a CIMT.
  Thus, if your client is not lawfully admitted now (and thus not subject to the deportability grounds) but may be eligible now or in the future to obtain lawful immigrant status (and thus interested in avoiding inadmissibility grounds), it may be better for such a client to plead to a weapon possession offense rather than to another offense that triggers inadmissibility as a drug offense or as a CIMT.  It also may be better for a client who is a lawful permanent resident but who was short of having the seven years of residence in the United States required to qualify for the relief of cancellation of removal at the time of the alleged commission of the offense.  This is because the clock for counting the seven years of residence should continue running until the initiation of removal proceedings if the offense triggers only deportability, and not inadmissibility.
  However, conviction of certain weapon possession offenses that include intent to use the weapon against another as an element of the offense may be considered a CIMT.

Example: Your client is an undocumented noncitizen but recently married a U.S. citizen who plans to petition for your client to obtain lawful permanent resident status.  Your client is charged with robbery and weapon possession and may be able to satisfy the prosecutor by pleading guilty either to the robbery felony or the weapon possession felony.  If your client wishes to avoid inadmissibility, he is better off pleading to the weapon charge, which will probably not be considered a CIMT, rather than the robbery charge, which will be considered a CIMT. 

5.8
STRATEGIES AND RESOURCES IN LATER REMOVAL ​ PROCEEDINGS

Under the current laws, in many, if not most, cases, the future immigration status fate of your noncitizen client will be decided by how the criminal case is disposed.  In other words, there will be little or nothing that your noncitizen client will be able to do in later removal or other immigration proceedings in order to avoid DHS (formerly INS) detention and eventual removal from the United States.

Nevertheless, some noncitizen clients may be able to pursue strategies in later removal proceedings that might defeat or minimize adverse immigration consequences such as detention and removal from the United States.  Examples of such strategies include the following:

· Challenge mandatory detention during removal proceedings

· Persuade the DHS to exercise favorable prosecutorial discretion

· Deny deportability or inadmissibility

· Apply for relief from removal

· Raise available estoppel or constitutional law or international law arguments in certain circumstances

· Challenge indefinite detention after removal order

In case the user of this manual is a lawyer or other advocate who may be counseling or representing a noncitizen client in removal proceedings based on criminal charges, or in case the user is the affected noncitizen him or herself, Appendix K (Removal Defense Checklist in Criminal Charge Cases) lists some legal arguments and strategies that may be pursued by noncitizens and their legal representatives in removal proceedings involving crime-related charges.  Even if you are not representing the noncitizen in later removal proceedings, this resource may be passed along to any available legal representative in the later removal proceedings, or, in the absence of counsel, to the noncitizen who may be able to pursue some of these arguments and/or strategies on his or her own.  Please note that the Removal Defense Checklist in Criminal Charge Cases is updated and revised periodically to reflect new developments in the law, and the most recent version should always be available on the website of the New York State Defenders Association at http://www.immigrantdefenseproject.org.

   

For other potentially useful resources or suggestions for developing strategies to pursue in later removal proceedings and/or seeking legal help, we also refer the user to the “Where to Get Help” introductory section of this manual.

NOTES
* In preparing this national manual, we referred extensively to, and in some instances reproduce verbatim or modified portions of the 3rd edition of Manuel D. Vargas, Representing Noncitizen Criminal Defendants in New York State (New York State Defenders Association (“NYSDA”) Immigrant Defense Project (“Representing Noncitizen Criminal Defendants in New York”), with NYSDA’s permission.  The text of this Section 5 has been reproduced, with modifications, from portions of Chapter 5 thereof.
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� See, e.g., Matter of D, 1 I&N Dec. 143 (BIA 1941) (conviction under California vehicle-taking penal provision, which the BIA said could include “pure prankishness” as well as theft, is not a CIMT where the offense does not require an intent permanently to deprive the owner of the vehicle).


� See U.S. ex rel. Guarino v. Uhl, 107 F.2d 399 (2d Cir. 1939) (possession of burglary tools not a crime involving moral turpitude); Matter of S, 6 I&N Dec. 769 (BIA 1955) (same).


� Mere “breaking and entering” or “unlawful entry” do not involve moral turpitude where an intent to commit a crime of moral turpitude is not part of the offense. See Matter of M, 9 I&N Dec. 132 (BIA 1960); Matter of M, 2 I&N Dec. 721 (BIA 1946); and Matter of G, 1 I&N Dec. 403 (BIA 1943). 


� See Matter of M, 2 I&N Dec. 721 (BIA 1946) (conviction under old New York Penal Code section defining burglary to include “being in any building, commit[ting] a crime therein and break[ing] out of same” was held not to be a CIMT where the conviction record did not indicate the particular crime that accompanied the burglary).


� See, supra, n. 55.


� See, supra, n. 56.


� See Matter of Pichardo-Sufren, 21 I&N Dec. 330 (BIA 1996) (held that where the record of conviction failed to identify the subdivision under which the noncitizen defendant was convicted or the weapon he was convicted of possessing, deportability cannot be proved even where the noncitizen testifies in later immigration proceedings that the weapon he possessed was a gun).


� Compare Matter of Madrigal-Calvo, 21 I&N Dec. 323 (BIA 1996) (held that a noncitizen defendant’s admission during his plea and sentencing hearing that the weapon he possessed was a firearm was part of the record of conviction and was sufficient to establish that the defendant was convicted of a firearm offense), with Matter of Teixeira, 21 I&N Dec. 316 (BIA 1996) (held that a police report is not part of the record of conviction).


� See Matter of Perez-Contreras, 20 I&N Dec. 615 (BIA 1992)(held that a conviction for an offense that does not explicitly include a weapon as an element of the offense is not a firearm conviction even if the record of conviction states that the defendant used a firearm).


� See, supra, n. 60.


� See INA 237 (a)(2)(A)(i)&(ii).


� See INA 101(a)(43)(G).


� See INA 101(a)(43)(C)&(E).


� See Matter of Granados, 16 I&N Dec. 726 (BIA 1979).


� See, supra, n. 55.


� See, supra, n. 56.
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