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PART ONE:  WHAT CONSTITUTES A CONVICTION AND SENTENCE IMPOSED FOR IMMIGRATION PURPOSES

4.1 “CONVICTION” OF A CRIME

Most of the crime-related grounds of deportability, as well as some of the crime- related grounds of inadmissibility, require a conviction in order to make the non​citizen deportable or inadmissible.  Even where a conviction is not required, the Department of Homeland Security (DHS) (formerly the Immigration and Natural​iza​tion Service (INS)) may not be able to establish criminal conduct without a conviction.  Therefore, if your client obtains a disposition of his or her criminal case that does not constitute a conviction for immigration law purposes (or that does not meet other required elements, such as a sentence to a term of imprisonment of a certain length, or finality), she or he may be able to avoid negative immigration consequences such as being removed from the United States.

What the criminal defense practitioner should be warned of at the outset is that the fact that a certain disposition is not considered a conviction under state law does not necessarily mean that it will not be considered a conviction for immigration law purposes.  For example, a state disposition that may, or in fact eventually does, result in the dismissal of all criminal charges may still be a conviction for immigration purposes.

In order to determine what constitutes a conviction for immigration purposes, one must look first to the immigration statute that contains the definition of conviction for immigration purposes added by the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA):

The term “conviction” means, with respect to an alien, a formal judgment of guilt of the alien entered by a court or, if adjudication of guilt has been ​withheld, where:

(i) a judge or jury has found the alien guilty or the alien has entered a plea of guilty or nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and

(ii) the judge has ordered some form of punishment, ​ penalty, or restraint on the alien’s liberty to be imposed.

In Matter of Roldan,
 the Board of Immigration Appeals interpreted this statutory definition to find that no state “rehabilitative relief” had any effect to eliminate a conviction for immigration purposes.  State rehabilitative relief was loosely defined to include any procedure where a plea was withdrawn or conviction otherwise eliminated based on completion of probation or other requirement, as opposed to based on legal error.  Federal circuit courts have supported this administrative interpretation, except the Ninth Circuit.
  In decisions reviewing Matter of Roldan, the Ninth Circuit identified the two major rules governing the effect of the statutory definition of conviction on rehabilitative relief.  Based on an equal protection argument linked to the Federal First Offender Act (which provides relief to first-time drug offenders), the court found that neither the BIA nor Congress had the right to eliminate the effectiveness of rehabilitative relief to eliminate a first conviction for simple possession of a controlled substance.
  The Ninth Circuit later deferred to the Board of Immigration Appeals’ holding that such relief would not eliminate conviction for any other offense.

4.1.A “Alternative” Dispositions

There are many procedural mechanisms to avoid convictions for state purposes.  Certain mechanisms may be statutory.  Other mechanisms are informal practices that may be specific to a locality or region.  Regardless of the source of the mechanism, a state disposition will not constitute a conviction unless there has been some finding, plea, or admission of guilt.  Hence, any special program that does not require a guilty plea up front, or where the court itself does not order any “punishment, penalty, or restraint,” should still not be considered a conviction for immigration purposes. 

In the context of a drug court, for example, there are risks of negative immigration consequences under the following circumstances:  (1) The defendant is required to plead guilty to criminal charges prior to the referral of the defendant to a drug treatment program; (2) the defendant fails to complete the drug treatment program causing the defendant to be convicted of serious criminal charges, often drug-related, that definitely trigger negative immigration consequences; and (3) the defendant completes the drug treatment program but the plea arrangement does not provide for dismissal of all charges that might trigger negative immigration consequences.

Those drug treatment diversion options that require a guilty plea up front (as most do) raise difficult issues for a noncitizen criminal defendant.  On the one hand, diversion to a drug treatment program may provide a way of getting all drug charges dismissed in the end.  Moreover, if the individual does suffer from a drug addiction, the mandated treatment program may offer a genuine hope of assisting the person to overcome the addiction and avoid future associated criminal behavior, along with the attendant possible immigration consequences.  In addition, if the diversion results in the individual being free from state custody pending final disposition, his or her case may not come to the attention of the immigration authorities.

On the other hand, a defendant should be aware that the immigration authorities may initiate removal if the defendant admits guilt and the court orders the defendant to participate in a drug treatment program.  This risk exists even if the state dismisses the criminal charges for state purposes because the combination of admission of guilt and restraint on the defendant’s liberty would be a conviction for immigration purposes outside of the Ninth Circuit.
  In addition, regardless of whether a conviction has occurred, a defendant should be aware that admission of the elements of a drug crime, as well as the mere admission of drug addiction or abuse, may alone make certain individuals subject to charges of inadmissibility or deportability.

4.1.B
 Juvenile delinquency adjudication

An adjudication in juvenile delinquency proceedings does not constitute a conviction for any immigration purpose, regardless of the nature of the offense.
  Thus, juvenile delinquency adjudications should not trigger any of the automatic adverse immigration consequences based on conviction of a crime.  Because delinquency proceedings offer the tremendous advantage of not resulting in a conviction for immigration purposes, it is even more crucial for noncitizens than for other minors that their case be held in delinquency rather than adult proceedings.

What about a disposition in adult proceedings for a noncitizen who committed an offense while still a minor?   Defense counsel should be aware that there exist arguments that some such dispositions should not have immigration effect if they are sufficiently analogous to a delinquency finding under the Federal Juvenile Delinquency Act (FJDA) at 18 U.S.C. §§ 5031 – 5042.

In Matter of Devison-Charles, the Board of Immigration Appeals analyzed New York law that provides that the cases of certain youths who are prosecuted in adult criminal court and found guilty of committing a crime when under the age of 19 may be handled in adult court as “youthful offender” adjudi​ca​tions.
  Although New York law required an eligible youth to be convicted first, and permitted that conviction to be vacated only after the court determines his youthful offender status upon sentencing, the Board held that such a youthful offender determination was not a conviction for immigration purposes (despite the immigration definition of a “conviction”).
  It reasoned that the New York youthful offender scheme “reflect[s] the core criteria for a determination of juvenile delinquency” under the Federal Juvenile Delinquency Act (FJDA), and concluded that the New York disposition was “sufficiently analogous” to the FJDA so as not to constitute a conviction for immigration purposes.
  The Board made this conclusion even though a delinquency finding under the FDJA is available only for youth less than eighteen years old, and the New York youthful offender adjudication is available for youth less than nineteen.

In light of Devison-Charles, then, a New York youthful offender disposition, or any similar disposition in another state, will not be considered a conviction for immigration purposes and, like a juvenile delinquency finding, should not trigger any of the automatic adverse immigration consequences based on conviction of a crime.    For young clients, defense counsel should accordingly evaluate the applicable state procedures against the FJDA and the New York youthful offender statute at issue in Devison-Charles, and strive to achieve a disposition that would likely be deemed by an immigration fact-finder to be sufficiently analogous to a juvenile delinquency finding under the FJDA. 

►  Practice Tips:  Since a juvenile delinquency adjudication should generally not have the consequences of a conviction for immigration purposes, criminal defense counsel should seek such an adjudication  for any noncitizen, where possible.

►  If a minor is transferred to adult proceedings, plead to an offense that would not have warranted a transfer in the first instance to try to take advantage of Congressional intent not to treat such dispositions as convictions under 18 U.S.C. § 5032.

►  If a court forgoes delinquency proceedings, and a separate rehabilitative procedure for juveniles is available, seek a disposition under the separate procedure to come under the rule in Matter of Devison-Charles, which held that New York’s Youthful Offender treatment was not a conviction for immigration purposes because it was sufficiently analogous to delinquency proceedings.

Defense counsel representing noncitizen youth should keep in mind that an act of juvenile delinquency (or other youth disposition that does not result in a “conviction”) could still be considered an adverse factor in any application for a discretionary benefit under the immigration laws. Juvenile proceedings still can create problems for juvenile immigrants in other ways as well.  First, certain grounds of inadmissibility and deportability do not depend upon conviction; mere “bad acts” or status can trigger the penalty.
    Examples are engaging in prostitution, being a drug addict or abuser, making a false claim to citizenship, using false documents, smuggling aliens, or if the government has “reason to believe” the person ever has been a drug trafficker.  Second, certain juvenile dispositions can bar “Family Unity” relief.

4.1.C 
Finality of conviction 
Before Congress codified the definition of conviction in 1996, the Supreme Court had required that a conviction be final before it could be used in to support a conviction-based ground of deportability.
  Although the BIA has not addressed the issue in a precedent decision since 1996, the Fifth Circuit
 and Seventh Circuit
 have held that the statutory definition of conviction eliminated the finality requirement.  In those circuits that still require finality, a late appeal that is accepted as a direct appeal is not a final conviction for immigration purposes.
  

4.2
Sentence to a “term of imprisonment”

Some of the aggravated felony grounds of deportation and the ground of inadmissibility for one crime involving moral turpitude (CIMT) require sentences to a term of imprisonment of certain lengths (see Chapters 3.2.B and 3.4(B)(1)).

In addition, some forms of relief from removal—for example, cancellation of removal, the “212(h)” waiver of inadmissibility, and asylum—also depend on whether your client has been convicted of an aggravated felony, which again may turn on the length of any sentence of imprisonment.  One form of relief—withholding of removal—depends on the aggregate length of the sentence(s) of imprisonment for any aggravated felony convictions (see, e.g., Chapter 3.2.D).

Thus, where a sentence to a term of imprisonment of a certain length is re​quired to make your client deportable or inadmissible, or ineligible for relief from removal, your client may be able to avoid the negative immigration consequences by obtaining a disposition of the criminal case that avoids such a sentence.

The only explicit guidance provided by the immigration laws with respect to what constitutes a “term of imprisonment” is that such a reference is “deemed to include the period of incarceration or confinement ordered by a court of law, regardless of suspension of the imposition or execution of that imprisonment in whole or in part.”
   Thus, the fact that a sentence of imprisonment is suspended, as some states allow, will not save a convicted individual from the immigration consequences attendant upon sentence to a term of imprisonment of a certain length.   However, a sentence to probation alone is not a sentence for immigration purposes unless a court suspends execution or imposition of a sentence of imprisonment in connection with that probation sentence.
  The state’s designation of a disposition “as probation” is not controlling.  The critical question in determining whether a person has been sentenced to a term of imprisonment is whether the court has ordered some time in custody to be served, even if "imposition" or "execution" has been suspended such that the immigrant did not actually serve that time.

Example:  In Georgia, a defendant who receives probation will also receive a suspended sentence.
 A defendant who gets probation in Georgia therefore will have a sentence for immigration purposes not because probation is a sentence, but because Georgia probation includes a suspended sentence.  The critical question in determining whether a person has been sentenced to a term of imprisonment is whether the court has ordered some time in custody to be served, even if "imposition" or "execution" has been suspended such that the immigrant did not actually serve that time.  

Regardless of whether a sentencing court increases a sentence after a probation violation  or reduces a sentence, it is the most recent lawful sentence that matters for immigration purposes. 
   If a defendant receives an indeterminate sentence, the upward limit of the term is the sentence for immigration purposes.
 

 
4.2.A
Selected sentencing strategies

The following offenses are aggravated felonies if and only if a sentence to imprisonment of one year or more is imposed.
  Obtaining a sentence of 364 days or less will therefore prevent them from being aggravated felonies. 
· Crime of violence, defined under 18 U.S.C. § 16

· Theft (including receipt of stolen property) 

· Burglary   

· Bribery of a witness

· Commercial bribery

· Counterfeiting

· Forgery

· Trafficking in vehicles which have had their VIN numbers altered

· Obstruction of justice 

· Perjury, subornation of perjury 

· Falsifying documents or trafficking in false documents (with an exception for a first offense for which the alien affirmatively shows that the offense was committed for the purpose of assisting, abetting, or aiding only the alien’s spouse, child or parent)

Even a misdemeanor offense with a suspended one-year sentence imposed is an aggravated felony.  Many other offenses are aggravated felonies regardless of sentence imposed, such as offenses relating to drug trafficking, firearms, sexual abuse of a minor, or rape.  


Criminal defense counsel can sometimes avoid having an offense treated as an aggravated felony by creative plea-bargaining.  The key for those aggravated felony grounds requiring a sentence imposed of one year or more is to avoid any one count from being punished by a one-year sentence, if the offense is the type that will be made an aggravated felony by sentence.  If needed, counsel can still require significant jail time for the defendant.  If immigration concerns are important, criminal defense counsel might:

· bargain for 364 days on a single conviction; 

· plead to two or more counts, with less than a one year sentence imposed for each, to be served consecutively;

· plead to an additional or substitute offense that does not become an aggravated felony due to sentence, and take the jail time on that; 

· waive credit for time already served or prospective “good time” credits and persuade the judge to take this into consideration in imposing a shorter official sentence, that will result in the same amount of time actually incarcerated as under the originally proposed sentence;

· Vacate a sentence nunc pro tunc and imposing a revised sentence of less than 365 days will prevent the conviction from being considered an aggravated felony.
  
4.2.B
Commitment to a mental institution or youth facility

The BIA has held that a state court’s confinement of a criminally convicted individual in a mental institution, under an act directed primarily at rehabilitation and cure, does not constitute a sentence to confinement.
  Likewise, the BIA has held that commitment to a state youth agency, under an act directed towards training and treatment rather than punishment of young persons and which act did not actually require confinement, does not constitute a sentence to confinement even if the agency elects to house the individual in jail or prison.

PART TWO:  ELEMENTS OF THE OFFENSE OF CONVICTION
4.3  Categorical Analysis
The categorical analysis is one of the most important defense tools for noncitizens accused or convicted of a crime.  In removal proceedings, once the government has proved that a defendant was convicted under a criminal statute, the inquiry may have only just begun.  The government has the duty to establish that the “offense of conviction,” i.e., the offense that actually was the subject of the conviction, in fact carries the immigration penalty that is being charged (e.g. is an aggravated felony, offense relating to a controlled substance, etc.).  Because a single criminal statute often includes multiple offenses only some of which have immigration consequences, the government may find this a hard burden to meet.  This is especially true if informed criminal defense counsel have created a “record of conviction” with immigration defense principles in mind.

 
4.3.A 
Categorical analysis and modified categorical analysis

An immigration judge, federal criminal court judge or other reviewing authority will use the “categorical analysis” (including the “modified” categorical analysis) when she examines a prior conviction.  Among other things, the categorical analysis is used to determine whether the prior conviction triggers an immigration law-related penalty (e.g. is an aggravated felony, firearms offense, or crime involving moral turpitude).

The BIA uses the analytical model developed by the Supreme Court in Taylor v. United States,
 when it examines a conviction to try to determine whether it fits under a criminal ground of deportability.
  Under Taylor, courts do not examine the conduct underlying the prior offense, but “look only to the fact of conviction and the statutory definition of the prior offense.”
  Taylor also permits courts “to go beyond the mere fact of conviction in a narrow range of cases.”
  In Shepard v. United States,
 the Supreme Court again articulated the principles for conducting a modified categorical approach.  In Shepard, the defendant had pleaded guilty under a broad statute that prohibited burglary of a building, vehicle or boat.  The plea did not specify which of those structures actually was burglarized, but the defendant’s sentence would be enhanced only if the conviction was for a building.  The government argued that the police report and complaint application should be considered evidence that the conviction was for burglary of a building.  The government urged a practical approach by stressing that there was no suggestion that the burglary was of a car or boat.
  
            The Court rejected the government’s argument.  It held that the permissible documents for review in a conviction by plea are: the statutory definition of an offense, charging document, written plea agreement, transcript of plea colloquy, and any explicit factual finding by the trial judge to which the defendant assented.
  In some circuits, Shepard simply reaffirmed prior case law; in other circuits, it sets a stricter and more beneficial standard than prior case law regarding the limited documents that may be consulted to determine the elements of an offense of prior conviction. 

The categorical analysis employs the following key concepts in evaluating the immigration penalties that attach to a conviction: 

· The elements of the offense as defined by statute and case law, and not the actual conduct of the defendant, is the standard used to evaluate whether an offense carries immigration penalties such as being an aggravated felony, crime involving moral turpitude, etc.;

· The most minimal conduct that could still be held to constitute the offense must carry the immigration penalty in order for the offense to do so; and

· Where the statute includes multiple offenses, only some of which carry immigration consequences, the immigration judge or other reviewing authority may look only to a strictly limited official record of conviction to determine the elements of the offense of conviction.

If the above principles are employed and the conviction has not been conclusively proved to carry adverse immigration penalties, the noncitizen will be held not to suffer the penalties.  Lack of information or ambiguity is always resolved in favor of the noncitizen. 

4.3.B
Elements of the offense

Under the categorical analysis, a fact-finder examines only the statutory definition of the offense and not the “underlying circumstances” (what the person actually did).  In other words, if the person actually committed assault but was able to plead to trespass, the analysis will focus on the elements of the offense of trespass.  In this way, the reviewing authority will avoid the difficulties and unfairness of essentially “re-trying” a criminal case in a subsequent proceeding.

An offense qualifies as an aggravated felony, moral turpitude offense, etc. “if and only if the ‘full range of conduct’ covered by [the criminal statute] falls within the meaning of that term.”
  The first step is to examine only the elements of the crime as set forth in the statute and the case law of the jurisdiction applying the statute.  Does the minimum or least offensive conduct that can violate the statute necessarily satisfy the adverse immigration consequence (e.g., be a moral turpitude offense or aggravated felony)?

In some cases, an element of the offense does not appear in the statute, but may have been provided by case law.  For example if a defense of lack of guilty knowledge has arisen in the cases, the element of guilty knowledge has become part of the definition of the crime.
  Case law that eliminates possible elements of an offense (and therefore creates a broader definition of the least conduct required to violate the statute) can have a beneficial immigration impact, even as it may hurt a criminal defendant.  The need to thoroughly understand the elements of a criminal statute demonstrates again the need for immigration attorneys to carefully research state criminal law and/or establish working partnerships with criminal defense attorneys.

4.3.C
Divisible statutes and the record of conviction
4.3.C(1)  Identifying a divisible statute  

The discussion above centered on the “pure” categorical analysis for determining whether a specific offense has adverse immigration consequences based on the minimum behavior required to be guilty of the offense.  Where a statute is broad enough to include various offenses, some of which carry immigration penalties while others do not (referred to in immigration proceedings as a “divisible” statute), the “modified” categorical analysis permits the reviewing authority to examine “documentation or judicially noticeable facts that clearly establish that the conviction” was of an offense that would trigger the immigration penalty.  If this limited review of documents fails to unequivocally identify the offense of conviction as one that carries an immigration penalty, then the penalty does not apply.
   The Board of Immigration Appeals has long followed this approach.

There are several ways that a single criminal code section can be divisible in terms of immigration consequences.  For example, a code section may contain multiple subsections, some of which involve firearms and therefore trigger the firearms deportation ground and some of which do not.  Or a section may be so broadly or vaguely drawn that it could include different kinds of offenses.

4.3.C(2)  Record of conviction

Faced with a divisible statute, what documents may a reviewing authority consult to determine the actual offense of conviction?  The Supreme Court and the Board of Immigration Appeals decisions have established that the documents that can be reviewed in a categorical analysis are strictly limited.  They include only the charging papers (indictment, complaint, information), the judgment of conviction, jury instructions, a signed guilty plea, or the transcript from the plea proceedings, and the sentence and transcript from sentence hearing.  Sources such as prosecutor’s remarks, police reports, or probation or “pre-sentence” report, or statements by the noncitizen outside of the judgment and sentence transcript (e.g., to police or immigration authorities or the immigration judge) may not be consulted.
   Neither is information from a co-defendant’s case included.  Thus where a wife was convicted of assault with intent to commit “any felony,” the immigration authorities could not look to her husband’s record of conviction to define the felony.
  In immigration proceedings this group of permitted documents often is referred to as “the record of conviction.”

If there is insufficient information in the record of conviction to identify the offense of conviction in a divisible statute, the reviewing authority must rule in favor of the immigrant. 

Example:  Mr. Rivera-Sanchez was convicted under a California statute that punishes both selling and offering to sell controlled substances.  Under Ninth Circuit law, felony sale is an aggravated felony, but offering to sell is not.  A court reviewing his prior record can look only to limited documents in the record of conviction to determine whether he was convicted of sale or offer to sell.  If information in the record of conviction fails to eliminate the possibility that he was convicted of offering to sell, the reviewing authority is required to find that he was not convicted of an aggravated felony.  U.S. v. Rivera-Sanchez, 247 F.3d 905 (9th Cir. 2001)(en banc).  

Information from the record of conviction should not be used to add in elements that are not part of the offense.  Thus, the BIA held that a defendant convicted of an assault offense that had no element of use of a firearm was not deportable under the firearms ground, even though he pled guilty to an indictment that alleged he assaulted the victim with a gun.
  One area where some courts outside the Ninth Circuit have not adhered to this rule is in statutes prohibiting sexual assault, where they may consult the record of conviction or beyond to determine the age of the victim.
  While the decisions might be anomalies, in this area where an offense against a young child is so egregious courts may depart from the rule, and criminal defense counsel should attempt to keep the record of conviction clear of information about age.  

4.3.C(3)  Charging papers and plea agreements

For information in a criminal charge to be considered in a modified categorical analysis, there must be proof that the defendant pled to the specific charge.  Information alleged in a Count is not part of the record of conviction absent proof that the defendant specifically pled guilty to that Count.  A fact-finder may consider charging papers only in combination with a signed plea agreement.
   As one court said in another case, “[b]y itself, the Information contained the elements of the crime the government set out to prove; it did not establish the elements to which [the defendant] actually admitted in his guilty plea.  For this reason, the government is required to ‘prove that the defendant by plea admitted to all of the elements of generic burglary.’”

Plea Agreements.  Information in the plea agreement is the definitive source of information about the “offense of conviction,” i.e. the elements of the offense for which the defendant actually was convicted.
  A plea agreement gives criminal defense counsel the opportunity to create the record of conviction that will be determinative in immigration proceedings.

Where a charging paper (e.g. criminal complaint or information) alleges an offense within a divisible statute that carries an immigration penalty, criminal defense counsel should not plead to the Count.  Counsel can bargain for a substitute charging paper or, more easily, correct the record as part of a plea agreement (e.g., “Defendant pleads guilty to fraud of $600” or “Defendant pleads guilty to offering to transport”).   Counsel can decline to plead to the count and instead plead to the statute in its entirety, if that is the most beneficial or only possible alternative.

If the charge is wrongly phrased in the conjunctive (“and”) while the statute is in the disjunctive (“or”), the defendant should make a plea agreement in the disjunctive, for example “I admit to entry with intent to commit larceny or any felony.”

Dropped Charges.  A fact-finder should not consider information from dismissed charges unless a state procedural rule provides them with ongoing validity.  In New York State, an indicted defendant can plead only to the charge in the indictment or to a lesser-included offense that requires no new allegations.
  In a case where a dropped charge would identify a defendant’s plea as being to a section of a divisible statute with adverse immigration consequences, criminal defense counsel where possible should provide extra protection for the defendant by creating a specific plea agreement showing conviction of a section that does not carry those consequences.  Immigration counsel may then aggressively assert the argument (binding, for example, in the Ninth Circuit) that information in a criminal charge cannot be considered absent proof that the defendant was found guilty of the particular charge.
 

In some cases a complaint or information will charge offenses in a divisible statute in the conjunctive (using “and”) even though the statute prohibits the offenses in the disjunctive (using “or”).  For example a complaint might charge “sale and offer to sell” even thought the statute prohibits “sale or offer to sell.”  

A guilty plea to a Count charged in the conjunctive in this situation does not satisfy the government’s burden of proving that the person pleaded guilty to all elements charged.  In Matter of Espinosa the respondent was charged with deportability based on a guilty plea to an indictment for abetting a nonimmigrant visitor “to make a false and fraudulent statement” in violation of 18 USC §1001.   That statute prohibits false or fraudulent statements, and at the time only a conviction relating to fraudulent statements was held to involve moral turpitude.  Regarding the plea to false and fraudulent statements, the BIA stated:

“In an indictment the elements of the crime can be set forth in the conjunctive; however a defendant can be found guilty upon proof of the commission of any one of the acts charged.  Under such circumstances, there is a question as to whether the conviction was based upon the existence of one element rather than another.  We cannot assume that the respondent pleaded guilty to fraudulent conduct rather than false conduct.  Since the burden is upon the Service, we must take the case in the light most favorable to the respondent and assume that the plea of guilty concerned a false rather than a fraudulent statement.”  (citations omitted). 

The Ninth Circuit has upheld this rule in reviewing prior convictions in immigration proceedings.
  

Jury trials.  In a jury trial, the charging document can be combined with jury instructions from the prior offense to establish that the jury was actually required to find all the elements of the generic crime.

4.3C(4)  When may the court look to the record of conviction? 

There has been some inconsistency in court decisions about when the court may look to the record of conviction.  As stated above, the rule in reviewing a prior conviction is that if the minimum conduct required to violate the statute does not involve adverse immigration consequences, then consequences do not adhere.  A court looks to the record of conviction only when an offense is a divisible statute.
   Certain decisions, however, have begun to mix the concept of the broadly worded statute that includes divisible offenses and requires a record of conviction to identify the offense of conviction, with statutes that describe a single offense that simply can include a range of fact situations.   For example, in USA v Belless,
 the Ninth Circuit determined that simple battery could be found by mere offensive touching, and then determined that the record of conviction should be consulted to see whether the touching was more or less violent.  Under the traditional view, the mere touching was the least adjudicable element and the inquiry should have ended there.

The Bottom Line for Defense Counsel:  It’s not always possible to predict when an immigration court will go to the record of conviction.  For this reason, it is often to the criminal defendant’s advantage to keep the record of conviction clear of damaging information, even if it appears that the least adjudicable elements do not carry an immigration penalty.

4.5 RELATED OFFENSES:  SELECTED IMMIGRATION 

CONSEQUENCES OF NON-SUBSTANTIVE OFFENSES

This subschapter discusses the selected immigration consequences of certain non-substantive offenses; possible sentencing benefits from pleading to non-substantive offenses where there is a factual basis for such a plea; and how the Board of Immigration Appeals (the “BIA) or a federal court may equate a conviction for a substantive offense as a conviction to a non-substantive crime.  

A practitioner should consider whether a conviction for a non-substantive offense, such as an attempt, conspiracy, accessory, solicitation, facilitation, or threat to commit an offense, may have different consequences than a conviction for the underlying substantive offense.  Pleading to a non-substantive or “inchoate” offense can sometimes turn an otherwise problematic substantive offense into an offense with few or no immigration consequences.  However, unless there is clear authority recognizing the special treatment for a non-substantive offense, a practitioner should not plead to such an offense unless there are either other benefits to the defendant or such a disposition is no worse than pleading to the substantive offense.

For a summary chart of the below-described preparatory and accessory offenses and whether they might help avoid potential immigration consequences, see Appendix E.

4.4.A 
Misprision (concealing) of felony

Under federal law, a person who conceals a felony is guilty of misprision of felony.
  The offense punishes the act of concealment as opposed to punishing the underlying concealed act.  As discussed in greater specificity below, the BIA and the federal courts have treated misprision convictions as being different than the substantive act concealed.

4.4.A(1)
Aggravated felony

The BIA recognizes that misprision punishes the concealment of the substantive felony rather than the substantive offense itself.  Thus, there is relatively little risk in a plea to misprision of an offense which itself falls under an aggravated felony ground.  Practitioners should examine their state criminal codes to determine if there is a state offense that parallels the elements of 18 U.S.C. § 3, the federal misprision statute.

As a separate matter, a noncitizen convicted for misprision of felony under 18 U.S.C. §3 is also not deportable under the aggravated felony ground for having a conviction relating to obstruction of justice.

4.4.A(2)
Controlled substance

The BIA has held several times that a conviction for misprision of a felony involving a controlled substance is not a deportable offense under the controlled substance ground.
  The Sixth Circuit takes the same view.

4.4.A(3)
Crime involving moral turpitude

The BIA appears to distinguish between common law and statutory misprision offenses and to treat federal misprision under 18 U.S.C. § 4 as a crime involving moral turpitude.
    The Eleventh Circuit shares this view.
  There is older BIA precedent in which it held that common law misprision of a felony is not a crime involving moral turpitude that the BIA has distinguished in unpublished decisions.
 

4.4.A(4)
Other possible grounds

A noncitizen convicted of misprision of a felony is convicted of an offense different than the substantive offense that she or he concealed. The reasoning of the Board of Immigration Appeals in holding that a noncitizen convicted of misprision of a drug felony was not deportable for a controlled substance offense
 
 would seem to apply by analogy to the firearm and other criminal grounds of deportability.   For example, there is little reason to think that a noncitizen convicted of misprision of firearm trafficking would be deportable under the firearm ground of deportability.

4.4.B 
Accessory after the fact

 
4.4.B(1)  Aggravated felony   

Under Ninth Circuit law, a conviction for being an accessory the fact to the manufacture of methamphetamine is an aggravated felony under the drug trafficking ground.

As a separate matter, the BIA has held that a noncitizen convicted of accessory after the fact under 18 U.S.C. § 3 is deportable under the aggravated felony “obstruction of justice” ground of deportability if she or he received a sentence of one year or more.
  Consequently, a practitioner securing an accessory after the fact conviction should be wary of pleading to that offense unless the defendant will receive a sentence of less than one year.
4.4.B(2)
Controlled substance

The BIA has held that a noncitizen convicted under 18 U.S.C. § 3 as an accessory after the fact to a drug trafficking crime was not deportable under the controlled substance ground of deportability.
  

As discussed in section 4.4.B(1), the BIA also held that an accessory after the fact conviction was an obstruction of justice aggravated felony where the defendant received a sentence of one year or more.   Consequently, a practitioner securing an accessory after the fact conviction should be wary of pleading to that offense unless the defendant will receive a sentence of less than one year.

4.4.B(3)
Crimes involving moral turpitude  

There is authority to treat a conviction for accessory after the fact as a conviction for a crime involving moral turpitude if the underlying substantive offense involves moral turpitude.

4.4.C
Solicitation

Solicitation is an offer to commit an offense.  There is significant case law interpreting this type of non-substantive offense and one specific statutory provision of note. 

4.4.C(1)  Aggravated felony

The BIA has not decided whether a conviction for solicitation to possess a controlled substance for sale is an aggravated felony.  Nevertheless, by analogy, such a conviction exposes a noncitizen to significant risk since the BIA has held that a conviction for solicitation to possess narcotics under a general solicitation statute  (solicitation to commit any crime) is a controlled substance offense.

There is a split in the circuits on the issue of whether a solicitation offense is an aggravated felony.  A divided panel of the Seventh Circuit recently held a conviction for soliciting a minor to engage in a sexual act was an aggravated felony because it constituted sexual abuse of a minor.
 The Ninth Circuit has reached a contrary view.  For cases arising in the Ninth Circuit, a conviction under a general solicitation offense is not an aggravated felony.
  

4.4.C(2)  Controlled substance

The BIA treats a conviction for solicitation of a controlled substance as a conviction relating to a controlled substance.
 The Ninth Circuit, however, does not follow this BIA decision. In examining whether a solicitation conviction was an offense related to a controlled substance, the Ninth Circuit examined the controlled substance ground of deportability and noted that while Congress expressly provided for the deportation of a noncitizen convicted of an attempt or a conspiracy to violate a law relating to a controlled substance, Congress made no mention whatsoever of other non-substantive offenses.  The Ninth Circuit deemed this omission intentional and under the Latin maxim Inclusio unius, exclusio alterius held that a conviction for solicitation to possess a controlled substance was not a deportable offense.
 

4.4.C(3)  Crimes involving moral turpitude

The BIA treats a solicitation offense as being a conviction for the substantive offense.
  Consequently, criminal defense practitioners should assume that a solicitation conviction will involve moral turpitude if the substantive offense involves moral turpitude.  This caution applies even in the Ninth Circuit.
 

4.4.C(4)  Firearm offenses

The firearm ground of deportability makes deportable a noncitizen convicted of purchasing, selling, offering for sale, exchanging, using, owning, possessing, or carrying a firearm in violation of law.
 The only solicitation type offense described in the firearm ground is “offering to sell.” By expressly including that a noncitizen who offers to sell a firearm is deportable suggests that Congress did not intend to include as a deportable offense a conviction for an offering to purchase, exchange, use, own possess or carry a firearm in violation of law.  A practitioner should pursue this strategy only if it is otherwise in the defendant’s interest since it is novel and untested. 
4.4.D
Attempts

The Second Circuit
 and Seventh Circuit
 define “attempt” generically for purposes of the aggravated felony statute to mean (1) the intent to commit a crime, and (2) a substantial step toward its commission.  The BIA appears to adopt the state classification of attempt.

4.4.D(1)  Aggravated felony
Congress expressly provided that an attempt to commit any of the aggravated felony grounds is also an aggravated felony.
  Consequently, there is no distinction between a conviction for the substantive offense and a conviction for an attempt for purposes of whether the offense fits under the aggravated felony definition.  See section 6.7 for a discussion of sentencing considerations.

4.4.D(2)  Controlled substance

Congress expressly provides that an attempt to commit a controlled substance offense is an offense related to a controlled substance.
  Consequently, there is no distinction between a conviction for a substantive controlled substance offense and a conviction for an attempt to commit a controlled substance offense for purposes of whether the a noncitizen faces removal consequences for the offense. 
4.4.D(3)  Crimes involving moral turpitude

Long-standing administrative and judicial case law treats a conviction for an attempt to commit a moral turpitude offense as no different from a conviction for the substantive offense.
  A long-standing interpretation does not become lawful merely because of its longevity even where Congress fails to amend the provision.
 Nevertheless, the nature of the moral turpitude offense may make it more difficult to draw a negative inference from Congress’ failure to mention attempt offenses specifically.  Moreover, the Supreme Court focused on the nature of the offense when it held that a conviction for conspiracy to defraud was a crime involving moral turpitude.  It is difficult to argue that there is a difference in the moral blameworthiness between a noncitizen that attempts to commit a crime involving moral turpitude, but does not complete it, and a noncitizen that completes the crime successfully.  For this reason, an attempted offense will involve moral turpitude if the substantive offense involves moral turpitude.
4.4.D(4)  Firearm offenses

In 1992, the BIA had held that attempts and conspiracy offenses were not included in the firearm deportation ground because Congress did not include them expressly as it had for controlled substance offenses, and inferred that this was an intentional omission.
 In 1994, in response to the BIA’s decision, Congress amended the firearm ground of deportability retroactively to include attempts and conspiracies within the ground of deportability,
 effectively superseding the BIA’s earlier decision.
   

Under the current firearm ground, Congress expressly provides that an attempt to commit a deportable firearm offense is a deportable firearm offense. Consequently, there is no difference between a conviction for an attempt to commit a firearm offense and a conviction for the substantive offense for purposes of whether the noncitizen faces removal under the firearm ground.

4.4.D(5)   Crimes of domestic violence

The domestic violence ground of deportability makes deportable a noncitizen convicted of a crime of domestic violence, stalking offense, child abuse, and child neglect. Congress defined a crime of domestic violence as a conviction for a crime of violence, as defined under 18 U.S.C. §16, which is committed against a protected individual.
  The definition of crime of violence under 18 U.S.C. §16 expressly includes attempts.  

However, Congress did not expressly include attempted stalking, attempted child abuse, and attempted child neglect convictions under the domestic violence ground of deportability.  Consequently, a noncitizen with a conviction for attempted stalking, attempted child abuse, or attempted child neglect may not be deportable under the domestic violence ground of deportability.  A respondent may face consequences under other grounds of deportability for such offenses depending on the statutory language and the record of conviction.  

4.4.E
Conspiracies

4.4.E(1)  Aggravated felony

Congress expressly provided that a conspiracy to commit any of the aggravated felony grounds is also an aggravated felony.
  Consequently, there is no distinction between a conviction for a substantive offense and a conviction for a conspiracy to commit that offense for purposes of whether the offense fits under the aggravated felony definition.  See section 6.8 below for a discussion of possible sentencing differences between such crimes.  

4.4.E(2)  Controlled substance

Congress expressly provides that a conviction for conspiracy to commit a controlled substance offense is an offense related to a controlled substance.
  Consequently, there is no distinction between a conviction for a substantive controlled substance offense and a conviction for an attempt to commit a controlled substance offense for purposes of whether the a noncitizen faces removal consequences for the offense. 

4.4.E(3)  Crimes involving moral turpitude

Long-standing administrative and judicial case-law treats a conviction for a conspiracy to commit a moral turpitude offense as the same as a conviction for the substantive offense.
  When the Supreme Court held that a conspiracy to defraud the United States was a conviction for a crime involving moral turpitude, it treated a conviction for a conspiracy to defraud as being no different than the underlying substantive offense.
 A noncitizen who conspires to commit a base act, but is unsuccessful, has committed a crime that involves as much moral turpitude as a noncitizen that completes the crime successfully.  For this reason, a practitioner should treat a conviction for a conspiracy offense as a crime involving moral turpitude if a conviction for the substantive offense involves moral turpitude.

4.4.E(4)  Firearm offenses

In 1992, the BIA had held that attempts and conspiracy offenses were not included in the firearm deportation ground because Congress did not include them expressly as it had for controlled substance offenses and inferred that this was an intentional omission.
 In 1994, in response to this BIA decision, Congress amended the firearm ground of deportability retroactively to include attempts and conspiracies within the ground of deportability,
 effectively superseding the BIA’s earlier decision
 

Under the firearm ground that exists now, Congress expressly provides that a conspiracy to commit a deportable firearm offense is itself a deportable firearm offense.
 Consequently, there is no difference between a conviction for an attempt to commit a firearm offense and a conviction for the substantive offense for purposes of whether the noncitizen faces removal under the firearm ground.  

4.4.F
Relationship between state and federal offenses
In analyzing a substantive offense, the BIA will examine the minimum conduct required for a state conviction and compare it with the elements of the ground of deportation. If the statute or record of conviction establishes the elements of the ground of deportability, then a noncitizen will come under that ground of deportability.
   In general, the state label of the offense is not conclusive on whether the state conviction constitutes an aggravated felony offense.
  In practice, however, the BIA uses a less rigorous approach than the federal courts in determining whether an offense is an “attempt
” or a conspiracy
 offense.  

4.4.G
Sentencing considerations for non-substantive offenses

Several grounds of removal are based on maximum possible or actual sentences for offenses.  For example:

· in order for a theft, burglary or crime of violence offense to be an aggravated felony, and therefore make a noncitizen deportable, the defendant must receive a sentence of a year or more.

· in order for a single crime involving moral turpitude to make a non-citizen inadmissible, the maximum possible sentence for this offense must be more than one year or the actual sentence must be more than six months.

In many jurisdictions, the sentencing range for a non-substantive offense may be different than the range for the substantive offense, and this difference may help avert removability.  

In California, for example, the maximum sentence for burglary is three years as a felony and one year as a misdemeanor.
  A noncitizen who pleads to misdemeanor burglary could be deportable for an aggravated felony if she or he receives a one-year sentence. The maximum conviction for attempted burglary in California is one half the potential maximum for the substantive offense.
 Hence, a   noncitizen who pleads guilty to misdemeanor burglary can avoid an aggravated felony because she or he can receive no more than six months for the offense.

If your state treats a conviction for a non-substantive offense less harshly for sentencing purposes than a conviction for the substantive offense, then pleading to the non-substantive offense where there is a factual basis for such a plea could mean the difference between a noncitizen being deported and being able to remain in the United States.  

4.4.H 
When substantive offenses can be otherwise
The BIA or a federal court may treat a substantive offense as a non-substantive offense for purposes of a ground of deportability.  A Seventh Circuit case involving a noncitizen convicted of vehicular burglary provides an illustration of this seemingly counterintuitive result.  As mentioned above, the Seventh Circuit defines “attempt” for purposes of the aggravated felony definition
 as the intent to commit a crime where the defendant takes a substantial step toward its commission.
  The defendant’s vehicular burglary conviction did not fit the aggravated felony definition of “burglary” because it did not satisfy the generic federal definition of burglary that the Supreme Court developed in United States v. Taylor 495 US 575 (1990).
  According to the Seventh Circuit, because the defendant had entered a vehicle with the intent to commit a theft he had the intent to commit a crime and taken substantial steps towards its completion.
  As a result, he satisfied the requirements for his offense to constitute an “attempted theft” for purposes of the aggravated felony definition.
  

In another unpredictable  decision, the BIA treated a conviction for attempted possession of stolen property as an attempted theft aggravated felony where the defendant received a sentence of one year or more.
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* In preparing this Chapter 4 of the national manual, we referred extensively to, and in some instances reproduce verbatim or modified portions of the 3rd edition of Manuel D. Vargas, Representing Noncitizen Criminal Defendants in New York State (New York State Defenders Association (“NYSDA”) Immigrant Defense Project (“Representing Noncitizen Criminal Defendants in New York”), and the 2004 edition of Katherine A. Brady et al., California Criminal Law and Immigration (Immigrant Legal Resource Center (“ILRC”)), with NYSDA’s and ILRC’s permission.  The text of this Chapter 4 has been reproduced, with modifications, from portions of Chapters 4 and 2, respectively, of those resources.





NOTES 





�  INA 101(a)(48)(A), 8 U.S.C. 1101(a)(48)(A).  The statutory definition of conviction applies to “convictions and sentences entered before, on, or after the date of enactment of the 1996 IIRIRA.”  See IIRIRA §§ 322(c), 304(a)(3).  IIRIRA is the Illegal Immigration Reform and Immigrant Responsibility Act, Division C of the Omnibus Appropriations Act of 1996 (H.R. 3610), Pub. L. No. 104-208, 110 Stat. 3009 (September 30, 1996).


�  22 I&N Dec. 512 (BIA 1999).  


�  Compare Renteria-Gonzalez v. INS, 322 F.3d 804 (5th Cir.2002) (rejecting Lujan and construing statutory definition of conviction strictly); Mugalli v. Ashcroft, 258 F.3d 52 (2d Cir. 2001) (construing statutory definition to hold that non-drug offense was a conviction despite New York State Certificate of Relief for Disabilities);  Fernandez-Bernal v. Attorney General, 257 F.3d 1304 (11th Cir. 2001) (holding that state expungement for controlled substance offense was a conviction); with Lujan-Armendariz v INS, 222 F.3d 728 (9th Cir. 2000) (recognizing that dismissal under rehabilitative scheme analogous to 18 U.S.C. § 3607 is not a conviction for immigration purposes where defendant has no priors).


�  Lujan-Armendariz v INS, 222 F.3d 728 (9th Cir. 2000).


�  Murillo-Espinoza v INS, 261 F.3d 771 (9th Cir. 2001) (determining that expunged non-drug offense was a conviction for immigration purposes). 


�  Matter of Salazar, 23 I&N Dec. 223 (BIA 2002).


�  Matter of Devison-Charles, 22 I&N Dec. 1362 (BIA 2000, INS motion for reconsideration denied 2001) (“We have consistently held that juvenile delinquency proceedings are not criminal proceedings, that acts of juvenile delinquency are not crimes, and that findings of juvenile delinquency are not convictions for immigration purposes . . . We concur with the established view that juvenile delinquency adjudications are not criminal proceedings, but are adjudications that are civil in nature”); see also Matter of Ramirez-Rivero, 18 I&N Dec. 135 (BIA 1981) (“It is settled that an act of juvenile delinquency is not a conviction for a crime within the meaning of our immigration laws”); Matter of CM, 5 I&N Dec. 327 (BIA 1953).


�  See NYCPL Article 720.  New York law provides:  “Upon determining that an eligible youth is a youthful offender, the court must direct that the conviction be deemed vacated and replaced by a youthful offender finding. . . . A youthful offender adjudication is not a judgment of conviction for a crime or any other offense . . . and all official records and papers . . . are confidential and may not be made available to any person or public agency. . . .”  See NYCPL 720.10(2).


�  Matter of Devison-Charles, 22 I&N Dec. 1362 (BIA 2000).


�  Id.


�  A juvenile delinquency disposition should not, however, qualify as an “admission” for purposes of triggering the controlled substance or moral turpitude grounds of inadmissibility.  Matter of F,  4 I&N Dec. 726 (BIA 1972).  Those grounds allow for a finding of inadmissibility where a noncitizen “admits” the essential elements of a controlled substance or of a crime involving moral turpitude.  8 U.S.C. § 1182(a)(2)(A)(i)(I), INA § 1182(a)(2)(A)(i)(I); 8 U.S.C. § 1182(a)(2)(A)(i)(II), INA § 1182(a)(2)(A)(i)(II).


�  Specifically, Family Unity protection is barred to such an individual if s/he “has committed an act of juvenile delinquency which if committed by an adult would be classified as—(A) a felony crime of violence that has as an element the use or attempted use of physical force against another individual, or (B) a felony offense that by its nature involves a substantial risk that physical force against another individual may be used in the course of committing the offense.” See IIRIRA Section 383.


�  Pino v. Landon, 349 U.S. 901, (1955) (holding that an “on file” system in Massachusetts did not constitute sufficient finality to be a basis for deportation under the Act).


�  Renteria-Gonzalez v. INS, 322 F.3d 804 (5th Cir.2002).


�  Montenegro v. Ashcroft, 355 F.3d 1035, 1037 (7th Cir. 2004).


�  Matter Polanco, 20 I&N Dec. 894 (BIA 1994).


�  8 U.S.C. § 1101(a)(48)(B), INA §101(a)(48)(B).


�  See 8 U.S.C. §1101(a)(48)(B), INA § 101(a)(48)(B), which treats a suspended sentence as a sentence regardless of whether the court suspends imposition or execution of the sentence.  


�  See United States v. Ayala-Gomez, 255 F.3d 1314 (11th Cir. 2001)


�  Matter of Song, 23 I & N Dec. 173 (BIA 2001) (respecting court order reducing sentence); Matter of Martin, 18 I &N Dec. 226 (BIA 1982) (same); Matter of C-P, 8 I&N Dec. 504 (BIA 1959) (treating increased sentence court ordered after probation violation as sentence for immigration purposes). 


�  Matter of D, 20 I&N Dec. 827 (BIA 1994); Matter of Chen, 10 I&N Dec. 671 (BIA 1964).


�  See INA §101(a)(43), 8 USC § 1101(a)(43), subsections (F), (G), (P), (R), and (S).


�  Matter of Song, 23 I & N Dec. 173 (BIA 2001).


�  Matter of M, 8 I&N Dec. 256 (BIA 1959).


�  Matter of N, 8 I&N Dec. 660 (BIA 1960).


�  495 U.S. 575 (1990).


�  See, e.g., Matter of Sweetser, 22 I&N Dec. 709 (BIA 1990) (interpreting whether conviction constituted a crime of violence under the aggravated felony definition); Matter of Perez, 22 I&N Dec. 1325 (BIA 2000) (interpreting whether conviction constituted a burglary under the aggravated felony definition).   


�  495 U.S. 575 (1990)


�   U.S. v. Taylor 495, U.S. 575, 601 (1990).


�  161 L.Ed.2d 205 (2005).  


�   Shepard v. U.S., 161 L.Ed.2d at 216


�  As the Supreme Court explained in Taylor, “[The practical difficulties and potential unfairness of a factual [as opposed to categorical] approach are daunting.  In all cases where the Government alleges that the defendant's actual conduct would fit the generic definition of burglary, the trial court would have to determine what that conduct was.  In some cases, the indictment or other charging paper might reveal the theory or theories of the case presented to the jury.  In other cases, however, only the Government's actual proof at trial would indicate whether the defendant's conduct constituted generic burglary.  Would the Government be permitted to introduce the trial transcript before the sentencing court, or if no transcript is available, present the testimony of available witnesses?  Could the defense present witnesses of its own and argue that the jury might have returned a guilty verdict on some theory that did not require a finding that the defendant committed generic burglary?"  495 U.S. at 601.


�  U.S. v Baron-Medina, 187 F.3d 1144, 1146 (9th Cir. 1999)(citation omitted).  The BIA has long followed this rule in determining what constitutes a crime involving moral turpitude and also applies to aggravated felonies and other areas.  See, e.g., Matter of Palacios, 22 I&N Dec 434 (BIA 1998); Matter of Alcantar, 20 I&N 801 (BIA 1994); and cases cited below.


�  See, e.g., Gonzalez-Martinez v Landon, 203 F.2d 196, 197 and n.1 (9th Cir), cert. denied 345 U.S. 990 (1953), holding that bigamy under Calif. P.C. §281 involves moral turpitude because case law has established a defense of reasonable good-faith mistake of fact.)


� U.S. v Rivera-Sanchez, 247 F.3d 905, 908 (9th Cir. 2001) (en banc), quoting from Taylor v. United States, 495 U.S. 575 (1990).  Chang v INS, 307 F.3d 1185 (9th Cir. 2002); Matter of Sweetser22 I&N Dec. 709 (BIA 1999); Matter of Short, 20 I&N Dec. 136 (BIA 1989).


�  See, e.g., Taylor v U.S  495 U.S. 575,   (1990).. This doctrine applies across the board in immigration cases and has been upheld regarding moral turpitude (see e.g., Matter of Mena, 17 I&N 38 (BIA 1979), Matter of Short, 20 I&N Dec. 136 (BIA 1989)(co-defendant’s conviction is not included in reviewable record of conviction); Matter of Y, 1 I& N 137 (BIA 1941) (report of a probation officer is not included), Matter of Cassissi, 20 I&N 136 (BIA 1963) (statement of state’ attorney at sentencing is not included); firearms (see e.g., Matter of Madrigal-Calvo,  21 I&N Dec.323  (BIA 1996) (transcript of plea and sentence hearing is included), Matter of Teixeira, 21 I&N Dec. 316 (BIA 1996)(police report is not included), Matter of Pichardo, 21 I&N Dec. 330 (BIA 1996)(admission by respondent in immigration court is not included) and aggravated felonies (see, e.g., Matter of Sweetser, 22 I&N Dec. 709 (BIA 1990).  See also Abreu-Reyes v INS, 350 F.3d 966 (9th Cir. 2003) withdrawing and reversing 292 F.3d 1029 (9th Cir. 2002) to reaffirm that probation report is not part of the record of conviction for this purpose, accord with ruling in United States v. Corona-Sanchez, supra


�   Matter of Short, 20 I&N Dec. 136 (BIA 1989).


�   Matter of Perez-Contreras, 20 I&N Dec. 615 (BIA 1992)


�   See, e.g., Lara-Ruiz v. INS, 241 F.3d 934 (7th Cir. 2001) (offense of sexual intercourse where the victim was not able to understand the nature of the act or give knowing consent, which has no age component, held to be sexual abuse of a minor, when evidence apparently from outside the record of conviction indicated that the victim was a young child).  


�  U.S. v Corona-Sanchez, 291 F.3d 1201, 1211 (9th Cir. 2002) (en banc)(emphasis added).


�  U.S. v. Velasco-Medina, 305 F.3d 839, 852 (emphasis in original).


�  See, e.g., Chang v INS, 307 F.3d 1185 (9th Cir. 2002). There the Ninth Circuit held that where a defendant made a written plea agreement that the “loss to the victim” in the Count he pled to was $600, the fact that he was ordered to pay restitution of over $10,000 based on dismissed counts did not make the conviction an aggravated felony as a fraud conviction with loss to the victim of $10,000 or more. 


�  See,.e.g., Matter of Vargas-Sarmiento, 23 I&N 651 (BIA 2004) (relying on New York rule that limited factual allegations to the facts in the initial charge).  See also Matter of Ghunaim, 15 I&N 269 (BIA 1975); Matter of Sanchez-Marin, 11 I&N 264 (BIA 1965).


� For example, as discussed above, the Ninth Circuit en banc in U.S. v Corona-Sanchez recently stated: “[I]f a defendant enters a guilty plea, the sentencing court may consider the charging documents in conjunction with the plea agreement, the transcript of a plea proceeding, or the judgment to determine whether the defendant pled guilty to the elements of the generic crime. Charging papers alone are never sufficient.”   


� Matter of Espinosa, 10 I&N 90, 98 (BIA 1962).


� See, e.g., U.S. v Hirsch, 308 F.2d 562, 567 (9th  Cir. 1962) (regarding the same statute, a plea to the charge stated in the conjunctive does not establish guilt under each element); United States v. Bonanno, 852 F.2d 434, 441 (9th Cir. 1988).    See also Valansi v Aschroft, 278 F.3d 203, 216-217 (3d Cir. 2002).  


� See, e.g. U.S. v Rivera-Sanchez, 247 F.3d 905, 908 (9th Cir. 2002) (en banc).


� See discussion of “modified categorical approach”, supra, at subsection 4.3.A.


� 338 F.3d 1063 (9th Cir. 2003).


�  18 U.S.C. § 4.


�  Matter of Espinoza-Gonzalez, 21 I & N Dec. 291 (BIA 1999).  


�  Matter of Danesh, 19 I & N Dec. 669 (BIA 1988); Matter of Velasco, 16 I & N Dec. 281 (BIA 1977);


�  Castaneda De Esper v. INS, 557 F.2d 79 (6th Cir. 1977) (holding that conviction under 18 U.S.C. § 4 for misprision of conspiracy to possess heroin is not conviction relating to possession or traffic in narcotic drugs under former 8 U.S.C. § 1251(a)(11))


� Matter of Giraldo-Valencia, A26 520 954 (BIA Index Dec. Oct 22, 1992).


� Itani v. Ashcroft, 298 F.3d 1213 (11th Cir. 2002).


�  Compare Matter of Giraldo-Valencia, A26 520 954 (BIA Index Dec. Oct 22, 1992) (distinguishing between common law and statutory misprision offenses in holding that federal misprision under 18 U.S.C. § 4 is a crime involving moral turpitude) with Matter of S-C-, 3 I & N Dec. 350 (BIA 1949) (holding that common law crime of misprision of felony is not a crime involving moral turpitude.


�  Matter of Velasco, 16 I & N Dec. 281 (BIA 1977).


�  Matter of Espinoza-Gonzalez, 21 I & N Dec. 291 (BIA 1999).  


�  Olivera-Garcia v. INS, 328 F.3d 1083 (9th Cir. 2003)


�  Matter of Batista-Hernandez, 21 I. & N. Dec. 955 (BIA 1997)


� In Matter of Batista-Hernandez, 21 I. & N. Dec. 955 (BIA 1997),


�  Cabral v. INS, 15 F.3d 193 (1st Cir. 1994).


� Matter of Beltran, 20 I&N Dec. 521 (BIA 1992).


�  Gattem v. Gonzalez, ___ F.3d ___, No. 04-2102 (7th Cir. June 20, 2005)


�  United States v. Rivera-Sanchez, 247 F.3d  905, 908-09 (9th Cir. 2001) (en banc)  (holding that California conviction for transporting marijuana was not always an aggravated felony because it included solicitation);  Leyva-Licea v. INS, 187 F.3d 1147 (9th Cir. 1999) (holding that Arizona conviction for solicitation to possess marijuana for sale is not a conviction for a drug trafficking aggravated felony).  


�  Matter of Beltran, 20 I&N Dec. 521.


�  Coronado-Durazo v. INS, 123 F.3d 1322 (9th Cir. 1997).


�  See, e.g., Matter of Alfonso-Bermudez, 12 I&N 225 (BIA 1967).


�  The Supreme Court has held that a non-substantive offense is a crime involving moral turpitude in the absence of any language in the statute regarding non-substantive offenses.   Jordan v. De George, 341 U.S. 223 (1951) (holding that conspiracy to defraud the United States is a crime involving moral turpitude).


�   8 U.S.C. § 1227(a)(2)(C), INA §237(a)(2)(C).


�  Sui v. INS, 250 F.3d 105, 115 (2d Cir. 2001). 


�  United States v. Martinez-Garcia, 268 F.3d 460 (7th Cir. 2001).


�  Matter of Bahta, 22 I&N Dec. 1381 (BIA 2000).


�  8 U.S.C. §1101(a)(43)(U),  INA § 1101(a)(43)(U).


� 8 U.S.C. § 1227(a)(2)(B)(i), INA §237(a)(2)(B)(i).


�  See, e.g United States ex rel. Meyer v. Day , 54 F.2d 336 (2d Cir. 1931);  Matter of Awaijane, 14 I&N Dec. 117 (BIA 1972).


�  See, e.g., Demarest v. Manspeaker 498 U.S. 184 (1991).


�  Matter of Hou, 20 I. & N. Dec. 513 (BIA 1992).


� Section 203(b),  Immigration and Technical Corrections Act of 1994, Pub. L. No. 103-416, 108 Stat. 4305 (Oct. 25, 1994).


�  Matter of St. John, 21I&N Dec. 594 (BIA 1996); Drax v. Reno, 338 F. 3d 98,  (2d Cir. 2003).


�  8 U.S.C. § 1227(a)(2)(E), INA § 237(a)(2)(E). 


�  8 U.S.C. §1101(a)(43)(U),  INA § 1101(a)(43)(U).


� 8 U.S.C. § 1227(a)(2)(B)(i), INA §237(a)(2)(B)(i).


� See, e.g., Jordan v. De George, 341 U.S. 223 (1951); Matter of S, 9 I&N Dec. 688 (BIA 1962). 


�  Jordan v. De George, 341 U.S. 223 (1951).


�  Matter of Hou, 20 I. & N. Dec. 513 (BIA 1992).
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