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2.1
WHY A CRIMINAL DEFENSE LAWYER SHOULD ​ CAREFULLY DETERMINE THE CITIZENSHIP AND ​ IMMIGRATION STATUS OF EACH NEW CLIENT

As a standard preliminary inquiry when representing any new criminal defendant client, a defense lawyer should determine whether the client is a U.S. citizen or not.   Whether a criminal defendant is subject to removal or the other possible negative immigration consequences of a criminal case depends entirely on whether the client is a U.S. citizen or other “national” of the United States.  “National” is the broader term that includes not only a U.S. citizen but also a person who, though not a citizen, “owes permanent allegiance” to the United States, such as persons born in “outlying possessions” of the United States.1  Because nationals who are not U.S. citizens are a small group, this manual uses the term “citizen” to cover anyone not subject to removal from the United States, including noncitizen nationals.

Do not make the U.S. citizenship inquiry only with respect to those who appear or sound “foreign,” as many noncitizens may not look foreign to you and may have no accent whatsoever.  In fact, many noncitizens have lived virtually their whole lives in the United States.  Everybody else in their families may be a citizen.  However, either by choice or oversight, their parents or they themselves may have never filed the necessary paperwork for them to obtain citizenship.

If your client is a U.S. citizen, s/he will not be subject to removal from the country. This is true even if your client was born outside the United States and immigrated to this country as long as, at some point, s/he naturalized and became a U.S. citizen.

If your client is not a U.S. citizen, however, s/he may be subject to removal and the other possible immigration-related consequences of criminal proceedings even if s/he is here in the United States lawfully and has been here lawfully for decades. For help in determining whether your client is a noncitizen, see section 2.2 below.

Once you have determined that your client is a noncitizen, you will need to determine your client’s particular immigration status or situation in order to figure out the possible immigration consequences of a criminal conviction or other disposition of the criminal case. The consequences may vary dramatically depending on your client’s particular immigration status or situation.2  For help in determining the immigration status of your noncitizen client, see section 2.3 below.

2.2
IS YOUR CLIENT A NONCITIZEN?

Unfortunately, it may be difficult to determine if your criminal defendant client is or is not a U.S. citizen.  A defense lawyer should not jump to quick assumptions on the basis of what your client tells you.  Your client may believe that not informing you of his or her noncitizen status will protect the client from any immigration consequences of the criminal case.  Or your client, particularly one who came here at a young age, may simply be unaware that s/he is not a citizen.  Such a client may assume that s/he is a citizen because the client has lived in the United States for as long as s/he can remember.  In addition, all the client’s siblings may have automatically become citizens based on their parents becoming citizens, but unfortunately the client may be the one member of the family who did not automatically become a citizen.

Conversely, in other cases, your client may be a U.S. citizen without realizing it, e.g., when the client automatically “acquired” or “derived” U.S. citizenship without the client or his or her family having to take any affirmative action.  Thus, in many cases, determining whether your client is a citizen may require inquiry or investigation beyond merely asking your client. 

Generally, your client is a U.S. citizen and not subject to removal if s/he was:

· Born in the United States, Puerto Rico, the U.S. Virgin Islands, Guam, or American Samoa and Swains Island,3 OR

· Born outside the United States but “acquired” U.S. citizenship ​ automatically at birth through birth to U.S. citizen parent(s),4 OR

· Born outside the United States but “derived” U.S. citizenship during childhood through naturalization of parent(s) as U.S. citizen(s) before your client reached age 16, 18, or 21 depending on the law in effect at the time,5 OR

· Born outside the United States but “naturalized” as a U.S. citizen (either by your client’s own application as an adult, or during your client’s childhood by application of a U.S. citizen parent, generally followed by a swearing in ceremony).6
The law on acquisition and derivation of citizenship at birth is complicated and depends on what the law was at the time of your client’s birth (for acquisition of citizenship), or at the time of the naturalization of your client’s parent(s) or of your client’s lawful admission for permanent residence, whichever came later (for derivation of citizenship).  See the charts in section 2.2.B below for assistance in determining if a client born outside the United States acquired U.S. citizenship at birth (charts 1 and 2), or derived U.S. citizenship when his or her parent(s) were naturalized (chart 3).

If your client tells you that s/he does not know if s/he is a U.S. citizen or not, or if you have any reason to doubt what your client says or believes about his or her citizenship status, you may inquire as to whether s/he has any of the documents shown in subsection 2.2.A below, which are documents only a U.S. citizen should have.

If your client does not have one of the following documents, it is unlikely that s/he is a U.S. citizen (unless s/he automatically “acquired” or “derived” citizenship under the relatively rare circumstances described above). In such case, you should assume that your client is a noncitizen and that certain dispositions of the criminal case may result in negative immigration consequences.

► Practice Tip: Despite what the client may say or believe, your client is not a U.S. citizen merely because s/he has a green card. The lawful permanent ​ resident status indicated by the green card is generally a prerequisite for U.S. citizenship but in no way signifies that your client is a citizen and not subject to removal (see subsection 2.3.A below).


2.2.A
Samples of common documentation of U.S. citizenship status

2.2.B
Charts for determining citizenship of children born abroad to parents who were or later became U.S. citizens

• 
For determining whether legitimate children born outside the United States acquired U.S. citizenship at birth, see Chart A on pages 2-7 and 2-8.

• 
For determining whether illegitimate children born outside the United States acquired U.S. citizenship at birth, see Chart B on pages 2-9 and 2-10.

• 
Derivative citizenship of children, see Chart C on pages 2-11 through 2-14.

(Text continues on page 2-15)
2.3
IF YOUR CLIENT IS A NONCITIZEN, WHAT IS YOUR CLIENT’S PARTICULAR IMMIGRATION STATUS?

Once you have determined that your criminal defendant client is a noncitizen, the next step is to determine your client’s particular immigration status or situation. Many of your noncitizen clients may know or have immigration documentation showing their particular immigration status. However, others may not know and may not have any immigration documentation. And others may not have any immigration status but may have the possibility of obtaining lawful immigration status, which also should be considered by the criminal defense lawyer.

This section divides noncitizens into four broad categories of actual or potential immigration status. Those four broad categories are:

· Lawful permanent residents (see subsection 2.3.A);

· Refugees and persons granted asylum (see subsection 2.3.B);

· Other noncitizens who might be eligible now or in the future to obtain lawful permanent resident status, asylum, or other protection from removal (see subsection 2.3.C); and

· Noncitizens who do not fall into any of the above categories (see subsection 2.3.D).

The user of this manual should be aware that this categorization of immigration statuses and situations is not what you would necessarily find in the immigration law or immigration law resource materials. Rather, it attempts to group immigration statuses and situations in a way that is useful to the criminal defense practitioner in determining immigration consequences of criminal convictions (see Chapter 3). In addition, the user should be aware that this categorization focuses only on the immigration statuses and situations that the New York criminal defense practitioner is most likely to encounter. For information on other immigration statuses and situations that you might encounter, you should consult immigration law resource material or an immigration attorney.

2.3.A
Lawful permanent resident status and samples of common documentation of such status

A lawful permanent resident (LPR) is a noncitizen who has been lawfully admitted to the United States to live and work here permanently. Most lawful permanent residents obtained this status by petition of a U.S. citizen or lawful permanent resident family member or an employer. Some others may have obtained this status after admission as a refugee or after being granted asylum due to threat of persecution in their country of nationality. Still others obtained this status after having resided in the United States for a certain length of time, e.g., previously undocumented individuals who legalized their status under the late 1980s “amnesty” provisions.

A lawful permanent resident may apply to be naturalized as a U.S. citizen after having resided in the United States for the requisite number of years. For most individuals, five years of lawful permanent residence is required.  However, many LPRs never got around to applying for naturalization or simply chose not to do so for a variety of reasons. Thus, some lawful permanent residents have been here in such status for much longer than five years.

You will know that your client is a lawful permanent resident if s/he has what is commonly referred to as a “green card,” the popular name for the DHS (formerly INS)-issued card identifying the bearer as an LPR. The current version of the green card, which is no longer green in color, is INS Form I-551 and states “RESIDENT ALIEN” in large block letters on the top of the front of the card. Samples of Form I-551, along with former versions of the “green card” that your client may still have, are included at the end of this section.

Just because your client does not have a green card in his or her possession does not necessarily mean that s/he is not a lawful permanent resident. Your client may have recently been admitted or adjusted to permanent resident status and has not yet been issued a green card. Or your client may have lost his or her green card or had it stolen and has not yet applied for or received a replacement card. Or the police may have taken your client’s green card at the time of arrest and not returned it. If your client does not have a green card but is a permanent resident, s/he may have a temporary I-551 stamp in either a foreign passport or on a DHS (INS) Form I-94 Arrival/Departure card, or s/he may have a DHS (INS) Form I-327 Permit to Reenter the United States. Samples of the temporary I-551 stamp in a foreign passport, the temporary I-551 stamp on an I-94 card, and the I-327 permit are included at the end of this section.

In order to determine the immigration consequences of a criminal case for a lawful permanent resident client, see Chapter 3, section 3.2.

2.3.B
Refugee or asylee status and samples of common documentation of such status

A refugee or person granted asylum is an individual who has been admitted to the United States or allowed to remain in the United States due to a threat of persecution in his or her country of nationality. A refugee applied for such status before entering the United States, was granted a visa, and then was admitted to the United States as a refugee. A person granted asylum (asylee) entered the United States in some other status or unlawfully but then applied for and was granted asylum after entry to the United States.

A refugee or asylee may adjust to lawful permanent resident status generally after being present in the United States for one year after being admitted as a refugee or after being granted asylum.  However, many refugees or asylees have been here for longer than one year and have not had their status adjusted to that of a lawful permanent resident. Thus, even if a client who was admitted as a refugee or granted asylum has been here for many years, you should analyze the case as that of a refugee or person granted asylum, unless you obtain information showing that such a client has in fact had his or her status adjusted to that of a lawful permanent resident.

You will know that your client is a refugee or asylee if s/he has one of the documents shown at the end of this section. In order to determine the immigration consequences of a criminal case for a refugee or asylee client, see Chapter 3, section 3.3.

►Practice Tip:  Make sure to distinguish between a person granted asylum and a person who has applied for but has not been granted asylum. The immigration consequences and issues in the criminal case may be very different for each. Although an applicant for asylum may have an employment authorization document just as a person granted asylum would, the asylum applicant’s card will be coded C-8, rather than A-3 or A-5. If your client is an asylum applicant as opposed to a person granted asylum, see section 2.3.C below.


2.3.C
Client is any other noncitizen who might be eligible now or in the future to obtain lawful permanent resident status, asylum, or other protection from removal

If your noncitizen client is neither a lawful permanent resident nor a refugee/asylee, what needs to be determined—assuming your client ​ wishes to remain in the United States—is whether the client is eligible now or in the future to obtain lawful resident status, asylum, or other protection from removal. This is probably true whether such a client is here unlawfully as a so-called illegal alien, or lawfully in some temporary non-immigrant status, e.g., admission on a valid visitor or student visa.

Of course, if your client is here unlawfully, s/he may be deported for that reason alone. However, a client who is here in a lawful temporary status will probably be in the same position once his or her case comes to the attention of the DHS (formerly INS). This is because lawful status of a temporary nature will likely expire or be terminated by the DHS during or subsequent to the criminal proceedings. Therefore, such a client will be no better off than the so-called illegal alien.

The criminal defense lawyer who is not familiar with immigration law and remedies may have a difficult time determining whether a non-LPR, non- refugee/asylee client has some possibility now or in the future of obtaining lawful permanent resident status, asylum, or other protection from removal. Even an immigration lawyer may not be able to figure this out quickly or with precision, especially given the current fluidity of the nation’s immigration laws. Nevertheless, it may be crucial for your client, and his or her hopes of remaining in the country or being able to immigrate lawfully in the future, for the defense lawyer to attempt to determine the immigration possibilities.

The two main possibilities for a non-LPR, non-refugee/asylee client to avoid removal are (1) relief based on a claim to permanent resident status such as having a certain U.S. citizen or lawful permanent resident family member willing to petition for your client, or (2) relief based on a fear of persecution in the country of removal or on being a national of a designated country to which the United States has a temporary policy of not removing individuals because of civil strife or disaster in that country.

To determine whether your non-LPR, non-refugee/asylee client has either of these possibilities of relief and what then are the possible immigration consequences of the criminal case, see Chapter 3, section 3.4. If the answer is yes, then the question becomes whether the client can avoid a disposition of the criminal case that would make him or her ineligible for such remedies.

2.3.D
Client does not fall into any of the above categories

If your noncitizen client is not a lawful permanent resident or refugee/ asylee, and does not have a claim to any such status or other protection from removal, that client probably will be unable to avoid removal for these reasons alone, regardless of what happens in the criminal proceedings. Remember, however, if such a client has any hope, even long into the future, of obtaining permanent or indefinite lawful immigration status (e.g., U.S. citizen child who would be able to petition for your client when the child reaches age 21), immigration consequences of the criminal proceedings should still be considered in order to avoid a particular outcome of the criminal case that needlessly forecloses such possibility. Moreover, there may be other consequences of certain dispositions of the criminal case, such as ineligibility for early parole from prison for removal, that may be of great interest to your client. In order to determine such other relevant immigration consequences of a criminal case for a client who does not appear to fall into any of the above three categories, see Chapter 3, section 3.5. 


NOTES
1. See INA 101(a)(22)(B), 8 U.S.C. 1101(a)(22)(B); see also INA 308 & 101(a)(29), 8 U.S.C. 1408 & 1101(a)(29) (defining “outlying possessions,” such as American Samoa and Swains Island).

2.  See, infra, Chapter 3.

3.  See INA 301(a)&(b), 302, 304–307, 8 U.S.C. 1401(a)&(b), 1402, 1404–1407(citizen by birth in the U.S., Puerto Rico, U.S. Virgin Islands, or Guam); and INA 308, 8 U.S.C. 1408 (noncitizen national by birth in American Samoa and Swains Island).

4.  For current law, see INA 301(c)(d)(e)&(g), 301a, and 303, 8 U.S.C. 1401(c)(d)(e)&(g), 1401a, and 1403; and INA 309, 8 U.S.C. 1409 (child born out of wedlock).

5.  For current law, see INA 320, 8 U.S.C. 1431.

6.  See INA 310 et al., 8 U.S.C. 1410 et al.
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