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1.1
THE IMPACT OF RECENT LEGISLATION AND ​ ENFORCEMENT POLICIES

During the closing years of the 20th century, Congress seven times amended the Immigration and Nationality Act (INA) to increase the possible negative consequences of criminal convictions and conduct for noncitizen criminal defendants.1 In particular, the Antiterrorism and Effective Death Penalty Act (AEDPA), which came into effect on April 24, 1996, and the Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), which generally came into effect on April 1, 1997, dramatically increased the negative immigration consequences.  In addition, the federal government has adopted stricter immigration law enforcement policies in recent years, most particularly following the tragic events of September 11, 2001.
As a result of these changes in the immigration law and in enforcement of the law, now more than ever your noncitizen criminal defendant client may be subject to detention and removal from the United States following convictions of rela​tively minor criminal offenses, often without any prospect of a waiver or other relief.

Your noncitizen client who is not lawfully present but who has some claim to lawful status (e.g. married to a U.S. citizen) might be made permanently ineligible to be admitted as a lawful immigrant if convicted of certain crimes, or if s/he ​ merely admits having committed a crime.  For example, such a client would be made permanently inadmissible and subject to detention and removal by a conviction or confession of any drug-related offense (with the possibility of a waiver of inadmissibility existing only for a single offense of simple possession of 30 grams or less of marijuana).

Even if your noncitizen client is someone whose life or freedom would be threatened in the country to which he or she would be removed, a conviction of certain crimes could preclude any possibility of halting such a removal.

Finally, your immigrant client who wishes to become a U.S. citizen might be made ineligible for at least five years by a criminal conviction or admission of criminal conduct or other evidence of lack of good moral character coming out of a criminal proceeding.

At the same time as Congress has been making the immigration consequences of criminal conduct and convictions ever harsher, the federal government has been devoting greatly increased resources to enforcing these consequences.  As a result, the Department of Homeland Security (DHS) (formerly the Immigration and Naturalization Service (INS)) is identifying more and more noncitizens who are removable on criminal grounds, serving detainers and obtaining removal orders against such noncitizens while they are in criminal custody, and taking such noncitizens into DHS custody immediately upon release from state custody.  It is thus far less likely than it was before that an individual who has become subject to removal proceedings due to a criminal conviction or to criminal conduct will “slip through the cracks” and not be placed in such proceedings, or will otherwise avoid removal.

In fact, INS statistics demonstrate the effect that these amendments to the law and the increased funding have had.  In fiscal year 2000, the INS removed 69,093 so-called criminal aliens, which represented a more than 1000 percent increase over a comparable period just twelve years earlier.

Together, the harsher character of the law and its increased enforcement now make it more important than ever that you determine, for each of your clients, if the client is a citizen or not (one should not jump to quick assumptions on the basis of what your client tells you—even your client may not know).  If your client is a noncitizen, you then should determine in what noncitizen category he or she falls. On the basis of that information, you and your client should consider the immigration consequences of each choice that your client will face during the criminal proceedings, such as whether to plead guilty to a particular criminal charge.  Indeed, for many of your noncitizen clients, the immigration consequences of a criminal conviction or other disposition may now be far more severe and lasting than the penal consequences.

1.2
THE RISK THAT A CRIMINAL DISPOSITION WILL ​ TRIGGER YOUR NONCITIZEN CLIENT’S REMOVAL 
FROM THE UNITED STATES BASED ON DEPORTABILITY OR INADMISSIBILITY

Removal from the United States is the possible immigration consequence that will probably be of most immediate concern to your noncitizen criminal defendant client.  Removal is a new immigration law term-of-art, introduced by IIRIRA in 1996.  It encompasses both what used to be called “deportation” and “exclusion” under prior immigration law.

The immigration statute subjects a noncitizen to removal based on an ever-growing list of criminal offenses.  In addition, the law now provides that, if your client is convicted of certain offenses or receives a jail sentence of a certain length, s/he will not be able to ask the immigration judge in his or her immigration hearing for any relief from removal that may have been available in the past.


1.2.A
Deportability v. inadmissibility

In order to help your noncitizen client avoid removal, you first need to know that there are two separate parts of the immigration law that may trigger removal based on a criminal offense—the grounds of “deportability”2 and the grounds of “inadmissibility.”3 Which set of grounds applies to your client, or whether both apply, depends on your client’s particular immigration status and situation.

Some criminal defense lawyers may be familiar with the old immigration law distinction between grounds of “deportability” and those of “excludability.” Prior to the IIRIRA amendments, the grounds of deportability applied to individuals who had “entered” the United States, whether lawfully or not.  The excludability grounds, on the other hand, applied to individuals seeking lawful admission from outside the United States or at a port of entry.

The new immigration laws preserve, to some extent, the old distinction between deportability and excludability (now inadmissibility) but make a significant modification in their respective applicability.

The deportability grounds are now applicable only to individuals who have been “lawfully admitted” to the United States, e.g., a lawful permanent resident (LPR) with a so-called green card (see Chap. 2, section 2.3.A).

The grounds of inadmissibility apply to everyone else, even individuals who have entered but have not been lawfully admitted to the United States.  In addition, the inadmissibility grounds may be applied to lawfully admitted individuals when such individuals travel abroad.  They may be applied to a lawfully admitted individual at the time s/he seeks readmission, or at any time after the reentry.

In practical terms, this means that your LPR client generally needs to be concerned primarily with the deportability grounds, but may also need to be concerned with the inadmissibility grounds if s/he may travel outside the United States.  And, of course, the grounds of inadmissibility will be the primary concern for an LPR client arrested while seeking readmission after a trip abroad, e.g., returning LPR charged with drug possession at a U.S. international airport or at a U.S.-Canada or U.S.-Mexico border crossing point.

In contrast, your noncitizen client who is not an LPR but who wishes to remain in the United States should be concerned primarily with the grounds of inadmissibility.  A non-LPR client generally need not be concerned with the deportability grounds.  This may include even your noncitizen client who has been lawfully admitted but only for a temporary period of admission, e.g., admission on a valid visitor or student visa, rather than for permanent residence.  Even though technically subject to the deportability grounds as a lawfully admitted individual, such a client, as a practical matter, will be in the same position as a non-lawfully admitted individual because his or her lawful status will likely expire or be terminated during or subsequent to the criminal proceedings.  Such a client may be able to remain in the country only if s/he has some possibility of obtaining lawful admission status.  In such a case, the issue will be avoiding inadmissibility.

1.2.B
What criminal dispositions trigger deportability?

Deportability is addressed at more length in Chapter 3.  By way of a brief introduction, the deportability grounds include the following:

• 
Conviction of an aggravated felony—This immigration law term-of-art is a constantly expanding category which now includes not only crimes such as murder and illicit drug or firearm trafficking, but any crime of violence, theft or burglary offense, or obstruction of justice offense for which an individual gets a prison sentence of one year or more, fraud or deceit offenses where the loss to the victim(s) exceeds $10,000, as well as an expanding list of other specific offenses.  As a result of broad interpretations of the statutory language, the term may now also include virtually any drug felony (whether or not it is related to trafficking), and even some state misdemeanors such as misdemeanor sexual abuse of a minor, misdemeanor sale of marijuana, or a misdemeanor larceny offense with a one year prison sentence even where the sentence is suspended.

• 
Conviction of a crime involving moral turpitude committed within five years of admission to the United States and punishable by a year in prison—This immigration law term-of-art could include crimes in many different offense categories, e.g., crimes in which either an intent to steal or to defraud is an element (such as theft and forgery offenses); crimes in which bodily harm is caused or threatened by an intentional or willful act, or serious bodily harm is caused or threatened by an act of recklessness (such as murder, rape, and certain manslaughter and assault offenses); and most sex offenses.  In some states, misdemeanors as well as felonies are punishable by a year so they could, if deemed to involve moral turpitude, make your client deportable if s/he committed the offense within five years after admission.

• 
Conviction of two crimes involving moral turpitude, whether felony or misdemeanor, committed at any time and regardless of actual or potential sentence.

• 
Conviction of any controlled substance offense (other than a single offense of simple possession of 30 grams or less of marijuana), whether felony or misdemeanor.

• 
Conviction of a firearm or destructive device offense, whether felony or misdemeanor.

• 
Conviction of a crime of domestic violence, stalking, child abuse, child neglect, or child abandonment, whether felony or misdemeanor, or a violation of an order of protection, whether issued by a civil or criminal court.

1.2.C
What criminal dispositions trigger inadmissibility?

Inadmissibility is addressed at more length in Chapter 3.  By way of a brief introduction, the inadmissibility grounds include the following:

• 
Conviction or admitted commission of any controlled substance offense, whether felony or misdemeanor.

• 
Conviction or admitted commission of a crime involving moral turpitude, whether felony or misdemeanor (subject to a petty offense exception).

• 
Conviction of two or more offenses of any type with an aggregate ​ sentence to imprisonment of at least five years.

• 
Prostitution and commercialized vice.

1.2.D
When do you need to be concerned that the criminal dis​position may also be eliminating an available possibility of relief from deportability or inadmissibility?

Even if your noncitizen client cannot avoid an outcome of his or her criminal case that triggers deportability or inadmissibility, your client may still be able at least to preserve the possibility of obtaining relief from removal.  Thus, if deportability or inadmissibility cannot be avoided, you should investigate whether your client may be eligible for relief from removal under the immigration law and whether there may be a way to avoid a disposition of the criminal case that eliminates such a possibility.  For a listing of the various forms of relief or waivers, and what criminal dispositions preclude grants of these forms of relief, see the Chapter 3 section corresponding to your client’s particular immigration status or situation.  Because this is a complicated area of the law, you may also wish to consult with an immigration law expert regarding the specific facts and circumstances of your client’s case.

1.2.E
What will happen if the disposition of the criminal case triggers deportability or inadmissibility?

If, as a result of the disposition of the criminal charge(s), your client becomes removable from the United States—based either on deportability or inadmissibility—he or she will be subject to the issuance of a DHS ​ (formerly INS) detainer on the penal custodian or, if your client is not sentenced to imprisonment, to immediate DHS arrest and detention.  Removal proceedings before an immigration judge are then to take place expeditiously, generally either in the penal institution where your client is serving a sentence of imprisonment, or in the DHS detention facility.  In fact, if your client is sentenced to imprisonment, the immigration statute now generally contemplates completion of removal proceedings and the entry of a removal order before the end of the state incarceration.4 Even if your client is released from state custody before completion of the removal proceedings, however, this does not mean the s/he will be released from custody.  In most cases, the immigration statute now requires the DHS to take and retain your client in custody upon your client’s release from criminal custody without even a possibility of release on bond pending completion of the removal proceedings.5
In addition, the immigration statute now requires that the DHS remove your client from the United States within a period of 90 days from the date of any final order of removal.6  If your client is incarcerated when the removal order becomes final, the 90-day period begins on the date your client completes his or her criminal imprisonment and is released to DHS custody.7 Once the removal order is final and the DHS has taken custody, the DHS is required to detain your client during the 90-day period.8 If your client is removable for crime-related reasons, the DHS may detain the ​ individual beyond the 90-day period until removal is accomplished.9
All this represents a sea change from past practice.  First of all, in the past, many convicted noncitizen criminal defendants were not identified by the INS (now DHS) and were thus not placed in removal proceedings.  Those who were identified by the INS and placed in proceedings often had their immigration hearing in a noncustody environment following completion of a penal sentence.  They were thus in a better position to demonstrate post-crime rehabilitation and to obtain the discretionary relief from deportation that was then more readily available.  Others did not appear for their immigration hearing, and still others showed but did not appear for their deportation.  Thus, in the past, actual removal from the United States as a result of criminal deportability or inadmissibility often did not occur.

1.2.F
What are the long-term implications of a removal order 
for your ​ noncitizen client?

If your client is ordered removed from the United States, the reality in many, if not most, cases is that your client will never be able to return to the United States.  If your client nevertheless returns or attempts to return unlawfully, the client will be subject to harsh federal criminal penalties.

First, in the case of a client removed on the basis of virtually any drug offense, such drug offense will most likely have the effect of making the client permanently inadmissible.  For admission as a permanent resident after removal, a possibility of a waiver exists only for a single offense of simple possession for one’s own use of 30 grams or less of marijuana.10 A more general waiver exists for admission as a temporary visitor, but this waiver is difficult to obtain and will not allow your client to reestablish any lawful residence s/he previously had in the United States.11
A client who is removed on the basis of conviction of an aggravated felony is also made permanently inadmissible under a separate inadmis​sibility ground.12  Although there is an exception to this ground of inad​missibility if your client obtains the federal government’s consent prior to reapplying for admission,13 such consent is difficult to obtain.

Finally, even if your client does not fall within the drug-related grounds of inadmissibility, or is not removed on the basis of an aggravated felony conviction, s/he may be barred from future admission after removal for 5 years (in the case of a first removal based on inadmissibility), 10 years (in the case of a first removal based on deportability), or 20 years (in the case of a second or subsequent removal).14  Here also, there is an exception if your client obtains the federal government’s consent prior to reapplying for admission, but, as noted above, such consent is difficult to obtain.  Even once the period of 5, 10, or 20 years has passed, your client should not be under the impression that s/he will be able automatically to return.  Although the bar on admission based on the prior removal will no longer be present, the client will still have to establish eligibility otherwise for an immigrant visa.  This may very well not be a possibility for your client.

If your client attempts illegal reentry after being removed, s/he will be subject to federal prosecution under federal immigration criminal laws providing now for lengthy federal prison sentences.  These laws now provide for a sentence of up to 20 years if the individual had been removed subsequent to conviction of an aggravated felony; up to 10 years if the individual had been removed subsequent to conviction of any felony other than an aggravated felony, or three or more misdemeanors involving drugs or crimes against the person; and up to 2 years in other cases.15  In recent years, U.S.  Attorneys’ offices have dramatically stepped up enforcement of these criminal provisions.

Thus, removal based on criminal deportability or inadmissibility will most likely mean that your noncitizen client convicted of an offense triggering deportability or inadmissibility will be permanently separated from home, family, employment, and other ties here in the United States.  In those cases of a client who might suffer political or other persecution in his or her country of nationality, removal could also mean that your client may suffer even greater hardships, including loss of life.

1.3 THE RISK THAT A CRIMINAL DISPOSITION WILL ​ NEGATIVELY AFFECT ELIGIBILITY FOR U.S.  CITIZENSHIP  FOR YOUR NONCITIZEN CLIENT WHO IS A​  ​LAWFUL PERMANENT RESIDENT

In the case of a lawful permanent resident immigrant client, ineligibility for citizenship—either permanent or temporary—is an additional possible negative consequence of a criminal case.  This is because your lawful permanent resident client could be made ineligible for U.S.  citizenship for at least five years by a criminal conviction or admission of criminal conduct or other evidence of lack of “good moral character” coming out of a criminal proceeding (see Chap. 3, subsection 3.2.E(2)).  Thus, even if such a client is able to avoid removal consequences, s/he may want to consider citizenship ineligibility consequences when making choices during criminal proceedings.

As is the case with removal consequences, recent legislation has made citizenship ineligibility an even more important consequence than it was in the past.  Primary examples are the new eligibility rules for various federal and state government benefits that now or in the near future may wholly or partially bar non​citizens.  Thus, for instance, a client who has AIDS and who now or in the future may need federal assistance for the disabled or Medicaid in order to survive and put together his or her life after completing any penal sentence may wish to consider the likelihood that a criminal proceedings choice will lead to ineligibility for citizenship.

Ineligibility for citizenship also, of course, leaves your client in a position where s/he is unable to naturalize and thus avoid the future risk of removal from the United States based on criminal conduct or other grounds for deportability.

1.4
THE ETHICAL DUTY TO ADVISE YOUR NONCITIZEN CLIENT OF THE IMMIGRATION CONSEQUENCES OF
A CRIMINAL CASE

Defense lawyers have a duty to advise a noncitizen defendant regarding the potential immigration consequences of a guilty plea.  

Last year, the New Mexico Supreme Court held that a defense attorney must advise a noncitizen client about the specific immigration consequences of pleading guilty, including whether deportation would be virtually certain, and that failure to so advise will be ineffective assistance of counsel if the defendant suffers resulting prejudice.16   Courts in most other jurisdictions either have yet to address whether the failure to advise a defendant of the possibility of deportation may constitute ineffective assistance of counsel warranting a vacatur of a guilty plea, or have ruled that such failure does not constitute ineffective assistance of counsel.17  Some courts have, however, found that under certain circumstances, affirmative misstatements regarding immigration consequences by defense counsel would constitute ineffective assistance.18
Even if failure to do so in your jurisdiction’s criminal proceedings may not rise to the level of legally recognizable ineffective assistance of counsel, there is a generally recognized ethical duty to investigate and advise regarding potential immigration consequences of a criminal case.  In its Performance Guidelines for Criminal Defense Representation, the National Legal Aid and Defender Association (NLADA) cites the duty of defense counsel in the plea bargaining process to “be fully aware of, and make sure the client is fully aware of .  .  . consequences of conviction such as deportation.”19 The commentary to the NLADA Guidelines states that deportation can be a “devastating” effect of conviction for noncitizens and notes that collateral consequences such as deportation can be greater than direct ones.20
The ethics standards of the American Bar Association (ABA) also recognize this ethical duty.  In fact, the ABA revised its Standards for Criminal Justice, Pleas of Guilty, in 1999 to include a new standard that specifically states that defense counsel “should determine and advise the defendant, sufficiently in advance of the entry of any plea, as to the possible collateral consequences that might ensue from entry of the contemplated plea.”21 The commentary to this new ABA standard makes it clear that deportation is one of the most important of such consequences:

[I]t may well be that many clients’ greatest potential difficulty, and greatest priority, will be the immigration consequences of conviction.  To reflect this reality, counsel should be familiar with the basic immigration consequences that flow from different types of guilty pleas, and should keep this in mind in investigating law and fact and advising the client.22
The ABA’s commentary notes that defense counsel “should be active, rather than passive, taking the initiative to learn about rules in this area rather than waiting for questions from the defendant.”23
In addition, many federal and state courts have recognized such a duty.  Examples are the following: Immigration and Naturalization Service v.  St. Cyr, 533 U.S. 289, 322-323 n. 48 & n. 50 (2001) (citing ABA standards with approval, and noting that “competent defense counsel” would have advised the petitioner in that case of the importance of his eligibility for relief from deportation at the time of his plea); State v. Paredez, 101 P.3d 799 (New Mexico 2004)(holding that a criminal defendant’s attorney has “an affirmative duty to determine [the client's] immigration status and provide him with specific advice regarding the impact a guilty plea would have on his immigration status.”); United States v.  Couto, 311 F.2d 179, 188 (2d Cir. 2002) (without reaching the question of whether the standards of attorney competence have evolved to the point that a failure to inform a defendant of the deportation consequences of a plea would by itself now be objectively unreasonable, held that an affirmative misrepresentation by counsel as to the deportation consequences of a guilty plea is today objectively unreasonable”); Michel v. United States, 507 F.2d 461, 465-466 (2nd Cir. 1974) (recognized defense counsel’s obligation to advise about the “indirect consequences the guilty plea may trigger,” including deportation); Williams v. State, 641 N.E.2d 44 (Ind.  App. 1994) (“attorney’s duties to a client are [not] limited by a bright line between the direct consequences of a guilty plea and those consequences considered collateral”); People v.  Soriano, 194 Cal.App. 3d 1470, 240 Cal.Rptr. 328 (1987) (citing ABA standards as evidence of defense counsel’s obligation to advise clients fully about collateral consequences of their guilty pleas); People v. Pozo, 746 P.2d 523 (Colo. 1987) (“attorneys must inform themselves of material legal principles that may significantly impact the particular circumstances of their clients”).

The ethical responsibility to advise your noncitizen client of the immigration consequences of a criminal disposition are dramatized by cases where the immigration consequences are totally out of proportion to the criminal sentence.  Consider the following cases reported in the media in recent years where longtime lawful residents of the United States with family and other ties in this country plead guilty to crimes resulting in short prison sentences but now face deportation:

Example 1:  Andre Venant, a lawful permanent resident of the United States for more than 20 years and “a New York chef who had fallen ill and on hard times, sometimes made ends meet last winter with a doctored MetroCard, evading subway fares or selling turnstile swipes to others.  He was arrested a few times but never sentenced to more than seven days in jail.  So he was shocked when his third jail term opened a trapdoor to deportation . . . .  He soon found himself in shackles on a predawn flight to rural Louisiana.  There, in the 1,000-bed Federal Detention Center in Oakdale, he learned that he could be jailed indefinitely, without legal counsel, while the government sought to deport him to his native Madagascar for "crimes involving moral turpitude" - that is, three convictions for MetroCard offenses that are commonplace in New York.”  (Nina Bernstein, “When a MetroCard Led Far Out of Town”, New York Times, October 11, 2004.)

Example 2:   Cornelius Johnson came to New York from Jamaica in 1993. As a lawful permanent resident immigrant, he settled in upstate New York with his extended family.  In 1997, he was arrested for criminal possession of marijuana. In an agreement with the state, he pleaded guilty to a misdemeanor drug offense and was sentenced to time served.  Neither the lawyer nor the judge mentioned that in accepting a plea bargain, he could be deported.  Today, eight years after the conviction and with a clean record, Mr. Johnson faces mandatory deportation. (Bryan Lonegan, New York Times, Op-Ed, “Forced to Go Home Again,” February 27, 2005.)

Example 3:  Ana Flores is a young, lawful permanent resident immigrant from Guatemala who lives in a Virginia suburb of Washington, D.C. with her two U.S. citizen daughters, ages 9 and 8.  Over several years, she complained to the police that her husband was assaulting her.  Then, in June 1998, during one of their disputes, her husband sat on and hit her.  She bit him and he called the police.  The police arrested her and charged her with domestic assault.  After a ten-minute hearing, the judge urged her to plead guilty.  She did and was sentenced to six months probation, and thirty days in jail to be suspended if she finished the probation.  She successfully completed the probation but is now in deportation proceedings. (New York Times, December 14, 1999.)

Example 4: Maria Wigent is a 37-year-old immigrant from Italy who has lived in Rochester, New York since she was five years old, and has a U.S. citizen husband and two children.  She pled guilty to petit larceny charges for stealing a stick of deodorant, some eye drops, and three packs of cigarettes.  She is now facing deportation.  (Albany Times Union, October 31, 1999.)

Example 5: Pedro Aguiar is a 21-year-old lawful resident living in Massachusetts who came to this country from the Azores when he was a baby and is currently married to a U.S. citizen.  He was arrested and charged with having attacked his brother with a knife during a fight that took place when he got drunk at his brother’s home.  He pled guilty and was sentenced to one year in prison for assault and battery with a dangerous weapon.  At the time he pled guilty, he did not know that the plea would make him mandatorily deportable.  Mr. Aguiar now regrets his decision and states:  “All they want you to do nowadays is to plead guilty . . .  If I would have known, I would have taken the trial.”   (Providence Sunday Journal, August 10, 1997.)

It could very well be that these individuals, if fully informed, would have considered incurring the severe and lasting consequences of deportation far more serious than the risk of a greater penal sentence that might have been run by not agreeing to plead guilty.  As Brooklyn federal District Judge Jack B.  Weinstein has noted: “Deportation to a country where a legal permanent resident of the United States has not lived since childhood; or where the immigrant has no family or means of support; or where he or she would be permanently separated from a spouse, children and other loved ones, is surely a consequence of serious proportions that any immigrant would want to ​ consider in entering a plea.”24
1.5
THE IMPORTANT DIFFERENCE THAT YOU AS A ​ CRIMINAL DEFENSE LAWYER CAN MAKE FOR
YOUR NONCITIZEN CLIENT

The immigration laws are very complex and it is difficult even for an immigration law practitioner to determine with certainty the immigration consequences of particular dispositions of a criminal case.  The immigration consequences also have become so harsh and now extend to so many criminal dispositions that it is tempting for a criminal defense lawyer to throw his or her hands up in the air and say, in exasperation, “What can you do?”

In many cases, there are few options.  But, in others, there is still a lot you could do.  This manual will seek to present not only the law of immigration consequences, but potential strategies that may be followed in certain cases to eliminate or ameliorate those consequences.  As examples of the potential difference that can be made by a criminal defense lawyer aware of the immigration issues lurking behind criminal proceeding choices faced by a noncitizen client, consider the following hypothetical cases:

Example 1:  Your client is an LPR green card holder who immigrated to the United States four years ago.  He has been charged in your state with felony assault, which you have been able to plead down to misdemeanor assault in the third degree.  In your state, that misdemeanor is punishable by up to one year in jail, and has three subsections: (1) intentionally causing physical injury; (2) recklessly causing physical injury; or (3) with criminal negligence, causing physical injury with a deadly weapon.  What you should know is that if the record of conviction shows that the plea would be to the first or third subsections of misdemeanor assault in the third degree, your client could be deportable from the United States based on having been convicted of what the immigration law calls a crime involving moral turpitude possibly without any relief from removal.  However, based on a decision of the Board of Immigration Appeals (finding that assault based on reckless conduct that does not cause serious bodily injury is not a crime involving moral turpitude), if your client pleads specifically to the second subsection of assault in the third degree (“recklessly causes physical injury [but not serious physical injury] to another person”) instead of first or third subsection, your client should avoid deportability entirely.

Example 2:  Your client came to the United States lawfully on a tourist visa but then overstayed his period of admission.  He now has a U.S.  citizen girlfriend whom he plans to marry.  In a drug sting, the police have arrested him and others and accused your client of selling a small amount of marijuana, as well as concealing or destroying some of the drug evidence against the others arrested in the sting.  Since this is a first arrest, you are able to get the charges reduced to misdemeanor sale of marijuana with no jail time.  However, you research and/or consult on the immigration consequences of such a guilty plea and find that it will make your client permanently ineligible to be lawfully admitted to the United States on the basis of marriage to a U.S. citizen and will lead to mandatory removal from the country.  In contrast, if you are able to get the plea charge switched to misdemeanor possession of marijuana (with the record of conviction showing that the amount involved did not exceed 30 grams) OR, even better, if you are able instead to negotiate a plea to misdemeanor hindering prosecution instead of a drug charge, your client may not be precluded from being able to legalize his status and stay in the country with his new wife.

Example 3: Your client fled religious persecution in her country of birth and is applying for asylum in the United States.  She has been arrested and charged with grand larceny in your state.  You research and/or consult on the immigration consequences of pleading guilty and find that if you work out a plea agreement to any larceny charge under your state’s code, eligibility for asylum will probably be precluded if your client receives a sentence of imprisonment of one year or more.  However, if you are able to negotiate a prison sentence of 364 days or less, asylum is not precluded.

These examples demonstrate the critical difference that you as a defense lawyer can make for your noncitizen client in criminal proceedings.  Information regarding potential immigration consequences, if communicated to your client, can help your client make truly informed choices.  While the choices may run counter to what you would normally advise a client to do in the particular situation, choices made by noncitizen clients must consider consequences that your citizen clients do not face.
NOTES
1. 
See (1) Anti-Drug Abuse Act of 1988 (November 18, 1988); (2) Immigration Act of 1990 (November 29, 1990); (3) Miscellaneous and Technical Immigration and Naturalization Amendments of 1991
(Dec.  12, 1991); (4) Violent Crime Control and Law Enforcement Act of 1994 (September 13, 1994); (5) Immigration and Nationality Technical Corrections Act of 1994 (October 24, 1994); (6) Antiterrorism and Effective Death Penalty Act of 1996 (April 24, 1996); and (7) Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (September 30, 1996).

2.  See INA 237(a), 8 U.S.C. 1227(a).

3.  See INA 212(a), 8 U.S.C. 1182(a).

4.  See INA 238(a), 8 U.S.C. 1228(a).

5.  See INA 236(c), 8 U.S.C. 1226(c).

6.  See INA 241(a)(1)(A), 8 U.S.C. 1231(a)(1)(A).

7.  See INA 241(a)(1)(B), 8 U.S.C. 1231(a)(1)(B).

8.  See INA 241(a)(2), 8 U.S.C. 1231(a)(2).

9.  See INA 241(a)(6), 8 U.S.C. 1231(a)(6); but see Zadvydas v.  Davis, 533 U.S. 678 (2001) (held that the INS (now DHS)may not hold a person six months after a removal order absent evidence that removal is “reasonably foreseeable”).

10.  See INA 212(a)(2)(A)(i)(II) & (C), 8 U.S.C. 1182(a) (2)(A)(i)(II) & (C), in combination with the waiver provision located in INA 212(h), 8 U.S.C. 1182(h).

11.  See INA 212(d)(3), 8 U.S.C. 1182(d)(3).

12.  See INA 212(a)(9)(A), 8 U.S.C. 1182(a)(9)(A).

13.  See INA 212(a)(9)(A)(iii), 8 U.S.C. 1182(a)(9)(A)(iii).

14.  See INA 212(a)(9)(A), 8 U.S.C. 1182(a)(9)(A).

15.  See INA 276, 8 U.S.C. 1326.

16. State v. Paredez, 101 P.3d 799 (New Mexico 2004).

17. See, e.g., People v. Ford, 86 N.Y.2d 397 (1995).

18. See, e.g., People v. McDonald, 1 N.Y.3d 109 (2003); U.S. v. Couto, 311 F.2d 179, 188 (2d Cir.  2002) (held that an affirmative misrepresentation by counsel as to the deportation consequences of a guilty plea is today objectively unreasonable”); State v. Garcia, 320 N.J. Super. 332 (App. Div. 1999)(noting that a guilty plea may be vacated where defendant received misinformation from his attorney on the immigration consequences of his plea, and that the answer “N/A” to question number 17 of the New Jersey plea form presents a prima facie case for misinformation).
19. See NLADA Performance Guidelines for Criminal Defense Representation (1994), Guideline 6.2(a)(3).

20. See, id., commentary to NLADA Performance Guideline 6.2(a)(3) and commentary to NLADA Performance Guideline 6.3(a).

21.  ABA Standards for Criminal Justice, Pleas of Guilty, Standard 14-3.2(f) (3rd ed. 1999).

22.  See, id., commentary to ABA Pleas of Guilty, Standard 14-3.2(f).

23.  See id.
24. Mojica v. Reno, 970 F.Supp. 130, 177 (E.D.N.Y. 1997).  In another case long before the last decade’s hardening of the nation’s immigration laws respecting immigrants convicted of crimes, Judge Frank of the United States Court of Appeals for the Second Circuit noted that “[d]eportation, while not literally constituting criminal punishment, may have far more dire effects on [a criminal] defendant than his sentence of imprisonment.” United States v. Parrino, 212 F.2d 919, 924 (2d Cir. 1954) (Frank, J., dissenting), cert.  denied, 348 U.S.  840 (1954).  Judge Frank observed that when the court sentenced the defendant in that case to two years imprisonment, “[f]or all practical purposes, the court sentenced him to serve (a) two years in jail and (b) the rest of his life in exile.” Id.at 924.
* In preparing this national manual, we referred extensively to, and in some instances reproduce verbatim or modified portions of the 3rd edition of Manuel D. Vargas, Representing Noncitizen Criminal Defendants in New York State (New York State Defenders Association (“NYSDA”) Immigrant Defense Project (“Representing Noncitizen Criminal Defendants in New York”), with NYSDA’s permission.  The text of this Chapter I has been reproduced, with modifications, from portions of Chapter 1 thereof.
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