


Tenancy Rights of Remaining Residents of an Apartment Where the Legal Tenant has Died or Moved Out

If you have been living in an apartment with a family member, friend or roommate who has died or moved out, you may have many questions about your rights in connection with the apartment, and your future ability to stay in your home.  The answer to most of your questions will depend on a number of things, including your relationship to the person who moved or passed away, the type of housing that you live in, and whether or not your name was on the lease. Below are some frequently asked questions and answers.

Please note: Each person’s situation is different, and written materials cannot take the place of direct legal assistance from an attorney. If your landlord brings you to court, or if you need legal help or advice, you can go to www.lawhelp.org/NY for a complete referral directory of free legal services, or call the Association of the Bar of the City of New York at (212) 626-7373.
I was living in my apartment with a roommate who has now passed away, but both of our names were on the lease.  What are my rights?   

If your name is on the lease, then you have all the rights of a tenant under that lease, even if the other tenant is gone.  You also have the right to get another roommate, if you want to.

What if my name is not on the lease, do I have any right to stay in the apartment?  

In most cases, if the person who passed away was not a member of your family or like a family member to you, you do not have the right to stay on as a tenant, unless the landlord makes you, or has made you, a tenant.  A landlord can make you a tenant directly by agreeing to this and putting your name on the lease.  In some cases, a landlord can also make you a tenant in a more indirect way by taking certain steps, such as accepting rent from you in your own name for a long period of time.  The best thing to do to try to establish a landlord-tenant relationship is to pay rent directly to the landlord on a regular basis.  The longer the landlord accepts your rent -- especially after the landlord knows that your roommate is gone or has died -- the better your chances are of being allowed to remain as a tenant. 

What if the person who died was a family member?

In many cases, a family member living with a tenant who has passed away or left the apartment is protected under the law.   Such a family member would have "succession rights".  Whether or not you have succession rights as a remaining family member depends on the type of housing in which you live and the type of family relationship that you had with the departing tenant.

How do I determine what type of housing I am living in?

There are many different types of housing in New York City.  You could live in private housing or in public housing.  Public housing includes "Housing Authority" or "NYCHA housing".  You could also live in a City-owned building, or receive a rent subsidy for your apartment such as Section 8.  Public Housing, city-owned housing, and subsidized housing each have their own sets of rules about succession rights for remaining family members.  Some of these rules are discussed at the end of this fact sheet.

If you live in private housing, you need to know whether your apartment is rent regulated - that is, whether it is subject to either the Rent Control or Rent Stabilization laws.  Generally speaking, if the tenant has lived in the apartment since 1971 and there is a maximum rent that the landlord may charge for the apartment, then the tenancy is most likely rent-controlled.  In such a case, there would not have to be a lease.  If you are in a building with at least six apartments, and a notice of renewal is sent out when the lease is about to expire, then the apartment is probably rent-stabilized. If you live in a small building of less than six apartments and the tenant moved in after 1971, you probably live in unregulated housing.

If you are not sure what kind of housing you live in, you can try contacting the Division of Housing and Community Renewal (DHCR) to ask if your building or apartment is listed as either rent controlled or rent stabilized.  You can telephone DHCR at 1-866-ASK-DHCR (1-866-275-3427), or go to http://www.dhcr.state.ny.us/general/contact.htm.  Please note that even if your building is not registered with DHCR, it could still be subject to rent regulation. When in doubt, it is always best to consult a housing lawyer.

Rent Controlled and Rent Stabilized Apartments
Which family members have succession rights in rent controlled or rent stabilized apartments?

Rent control and rent stabilization laws have similar rules for succession rights. They involve two categories of family members: "traditional" and "non-traditional."[.]  

“Traditional” family members who have succession rights include spouses, children, parents, stepchildren, stepparents, brothers, sisters, grandparents, grandchildren, parents-in-law, and children-in-law.  However, aunts, uncles, nieces, nephews, and cousins are not included, and if these family members wish to have succession rights, they must meet the standards of “non-traditional” family members.

“Non-traditional” family members are individuals who do not have the required blood or legal relationship, but who in reality have the same kind of family relationship as traditional family members who do have succession rights. For example, this category could cover unmarried or "common law" couples, lesbian and gay couples, an aunt who raised you as her daughter, or senior citizens and disabled persons living together as family units with or without a romantic involvement.   

What are some of the deciding factors in determining whether a “non-traditional” family member has succession rights?

The court looks to see if there was enough financial and emotional interdependence to prove such a family relationship.  Some of the factors which are considered include: the length of the relationship; shared household expenses; joint bank accounts, joint credit cards; sharing a household budget for purposes of receiving government benefits; attending family-type functions such as holidays, celebrations, vacations or social occasions; formal legal arrangements such as naming the other in a will or life insurance policy; regularly performing family functions such as caring for each other or for each other's extended family, or raising children together; and holding yourselves out as family members to other family members and to the outside world.  You do not have to show all of these factors, but the more that you can show, the easier it will be to prove the family relationship. 

What else do I have to prove to get succession rights to the apartment?

Whether you are a traditional or non-traditional family member, you also have to show that you have lived in the apartment for a long enough time. In most cases, this means you must have lived in the apartment as your primary residence for at least two years immediately before the tenant died or left the apartment. Senior citizens and disabled persons only have to have lived in the apartment for one year before the legal tenant left or died.  You are also entitled to succession rights if you moved into the apartment with the named tenant when the tenant first moved in, or have lived in the apartment since the beginning of your relationship with the tenant.   For example, if you moved in as soon as you got married to the tenant, you are entitled to succession rights even if you have lived there for less than two years.

Can the landlord raise the rent?

In most cases, no.  A remaining family member with succession rights stands in the shoes of the tenant who died or left the apartment, and should only have to pay the same rent that the old tenant would have paid.  In rent stabilized apartments, this means that the landlord is only allowed to get a rent increase when the lease is up, and can only charge the same legally allowed increase that the old tenant would have been charged when the lease was renewed.  The landlord would not be entitled to a “vacancy allowance” rent increase unless this is not the first time that your family has taken succession rights in this apartment. 

Public Housing: NYCHA/Housing Authority Rules

What if I live in NYCHA housing - what are their rules for succession rights?

You can only qualify for succession rights in NYCHA housing if you meet all three of the following qualifications:

(1) You were listed on the original family roster when the tenancy began, or at some later point, you were either granted permission by NYCHA to become a permanent member of the household, or you were born to or adopted by someone who is already an official permanent member of the NYCHA household; and
(2) You have continued to live in the apartment and have been listed on the family composition ever since becoming a member of the household; and 

(3) You are otherwise eligible for NYCHA housing, using NYCHA’s rules concerning income and criminal background.

What if I am a remaining family member who has lived in the apartment for a long time, but I was never officially added to the household?

In such a case, it will be very difficult to get succession rights.  Before taking any action, you should try to get the help or advice of a lawyer.

Other Types of Housing 

What are the rules for succession rights in City-owned and Mitchell-Lama housing?

Succession rights to city-owned housing and state supervised Mitchell-Lama housing are governed by rules, which are similar, though not identical, to the rules for rent-stabilized and rent-controlled apartments.  State supervised Mitchell-Lama housing also requires remaining family members to have been listed on the income affidavit (which must be filed annually) and/or in the Notice of Change to Tenant’s Family form (which must be filed upon a change in the persons occupying the apartment). If you want to succeed to a city-owned apartment, you need to file a Successor Tenant application, which you can get from the manager of your building.

What if I live in private unregulated housing?

Your right to remain as a tenant will depend on the lease.  In most cases, this will probably mean that you don't have any right to stay on in the apartment as a tenant. However, even if the lease does not give you any succession rights, you are still free to try to come to an agreement with the landlord for a lease in your own name.

Co-operatives (co-ops) and condominiums (condos) have their own sets of by-laws and leases which may or may not allow an interest in the apartment to be given to a surviving family member in a will or by other operation of law. 

What else do I need to know?

Succession laws can be very complicated.  In addition, sometimes landlords, including the City and the Housing Authority, may tell you that you do not have any rights when, in fact, you actually may have some legal protections.  When in doubt, it is also best to seek legal advice from an attorney.
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