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Thank you, Scott, for that very nice introduction.  President Lyons, Board Chair Faria, distinguished guests, ladies and gentlemen.  Let me first say how very honored and pleased I am to have been asked to present the keynote address at the opening assembly of this annual conference of the National Legal Aid and Defender Association at which you, the leaders of the nation’s equal justice community, have come together “united in the promise of justice”—what a great theme for your conference.


Let me also extend a hearty welcome to Seattle to each of you, particularly those of you who are not from the state of Washington.  My colleagues on the Supreme Court and I are delighted that you are here in our state’s major city for this conference.  It appears that you have an outstanding conference program ahead of you with something valuable in it for everyone in attendance.

We sincerely hope that those of you who do not hail from the northwest will have time while you are here to see the sights of Seattle and that you may even be able to see some of the attractions outside of Seattle as well.  We are very proud of our state and the city of Seattle, and we like to strut our stuff for visitors.  If your travels in Washington should take you about 60 miles south of here on Interstate 5 to the city of Olympia, I hope that you will take a slight detour off the freeway and follow the signs to our state’s very lovely Capitol Campus.  If you do that, please pay a visit to the wonderful old building that has been the home of the Washington Supreme Court since 1913.  It lies about a good baseball throw north of the state Capitol Building, and sits on a bluff which overlooks the southernmost reach of Puget Sound.  When you enter our building, uninhibited by any security devices, you will see before you a sign that says “Office of the Chief Justice.”  Please feel free to walk right in and ask my assistant to see me.  If I am not in the courtroom or at a meeting it would be my great pleasure to greet you and show you around our building, including our magnificent courtroom.

Reference has been made already to the great decision of the United States Supreme Court in the case of Gideon v. Wainwright.  There, as you know, the court overruled a decision it had made in 1942 in the case of Betts v. Brady and it picked up, instead, on a theme it first struck in 1932 in the famous Scottsboro case, Powell v. Alabama.  You will recall that in Powell the court held that defendants were entitled to appointed counsel in capitol cases.  In Gideon, of course, it extended Powell and held that the 6th Amendment right “to have the assistance of counsel for [one’s] defense” is obligatory on the States under the 14th Amendment.  Thus the states were required that point on to appoint counsel for indigent defendants in non-capital felony cases.  

It hardly seems possible that four decades have passed since that decision came down.  Having said that I recognize that many of you in this room were not yet born when Gideon was filed, but to some of us old timers, 1963 doesn’t seem so long ago.  Although I don’t recall precisely what I was doing on March 18, 1963, the day the decision came out, I do know that I was nearing the end of my second year at the University of Washington School of Law –remember, the year in law school that “they work you to death.”  I have to be frank with you, though, and say that the great trumpet sound that emanated from the decision in Gideon did not really resonate with me in a significant way at the time.  I, of course, learned of the decision and it was the subject of some classroom discussion at the Law School.  In pondering why it didn’t make more of an impression on me, I can only conclude that the significance of the decision was perhaps lost on us in Washington to some extent because prior to Gideon, defendants in this state were entitled to court appointed counsel in all felony cases pursuant to state law.

Over the years, though, I have grown to have a greater appreciation of the significance of Gideon and a decision that followed it in 1972, Argersinger v. Hamlin, a case which extended the 6th Amendment right to counsel to any criminal case in which the defendant faced the potential of a deprivation of liberty.  It is fair to say that these two cases, along with a number of others that were produced during the era of the great Warren court, transformed criminal procedure in the courtrooms of this nation in positive ways that could not have been predicted when President Eisenhower appointed Earl Warren as chief justice in 1953.

If I needed to have my enthusiasm and respect for Gideon recharged, I certainly received that this summer at the Joint Conference of the Chief Justices and State Court Administrators of all of the states and the U.S. territories.  It happened during what I would call the marquis session of the conference which was a presentation by the Pulitzer Prize winning journalist, Anthony Lewis.  It was Lewis, you may recall, who wrote the acclaimed account of Clarence Gideon’s great odyssey from a trial court in Panama City, Florida to the marble halls of the United States Supreme Court—the book, of course, is Gideon’s Trumpet.  I can’t begin to convey to you what a profound impression Mr. Lewis made on all of the assembled chief justices and state court administrators as he talked to us about Clarence Gideon.  Here was Gideon, this poor uneducated man who had been a failure in almost every aspect of his life, but who, nevertheless, had the courage on August 4, 1961, to stand up in a Florida courtroom where he was charged with a felony and say to the circuit court judge, “I request this court to appoint counsel to represent me.”  Undaunted when told by the judge that he wouldn’t appoint counsel Gideon said this: “the United States Constitution says I am entitled to be represented by counsel.”

Anthony Lewis related the now familiar story of how Gideon represented himself at trial the best he could and was still convicted, a conviction that was upheld by the Florida Supreme Court.  He then described how Gideon prepared in pencil a petition to the United States Supreme Court for a writ of certiorari directed to the Supreme Court of Florida, basically saying that to try a poor man for a felony without giving him a lawyer was to deprive him of due process of law.

The U.S. Supreme Court, of course, took the case and appointed the noted attorney Abe Fortas to represent Gideon at the Supreme Court.  Fortas, who later became a U.S. Supreme Court justice, took the case on and with great skill, ultimately convincing the justices that Gideon’s conviction should be reversed.  

I think it is less known that Clarence Gideon’s quest for justice did not end at the U.S. Supreme Court.  The case actually went back to Florida for a new trial on the original charge, but this time it was different because Gideon had the assistance of an attorney and a good one, a man by the name of Fred Turner.  Turner did what lawyers are supposed to do.  He prepared well for trial and skillfully represented his client at every stage of the proceedings.  The result—an acquittal.  This fact, more than anything, confirmed what Justice Hugo Black had said for the Court in the Gideon case, that the right to counsel is fundamental and essential to a fair trial.  Justice Black went on very wisely to say: “That the government hires lawyers to prosecute, and defendants who have the money hire lawyers to defend are the strongest indications of the wide-spread belief that lawyers in criminal courts are necessities, not luxuries.  The right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours.”  I say amen to that. 

Well, where are we 40 years after Gideon?  Anthony Lewis, for one, feels that the promise of Gideon had not been entirely fulfilled.  I tend to agree with his assessment.  To be sure, the systems we have in place now to provide counsel for indigent defendants in criminal cases are, for the most part, far superior to what we had in 1963.  Nevertheless, the plain fact is that in spite of this progress, many, if not most, of our public defender systems lack sufficient funding and, as a consequence, we have too many situations where defense counsel are handling caseloads that are too large, thus diminishing their effectiveness.  The problem is made worse in states like Washington where we do not have a unified state-supported court system and the cost of court appointed trial counsel is, thus, the responsibility of local government—counties and cities that have no taxing authority other than that granted to them by the state legislature and whose budgets are stretched thin meeting the many responsibilities placed on them by that same legislature.  The result for us is a crazy quilt of systems which has some of our jurisdictions with a public defender office that is an agency of county government and others where individual attorneys or groups of attorneys enter into contracts to provide all or a part of the public defense in a jurisdiction.  We know for certain that there are problems out there with these systems that, frankly, are not being adequately addressed.  For example, as Bob Boruchowitz knows so well, in many limited jurisdiction courts in this state, defendants are not being assigned counsel until well after their first appearance in court.  As a consequence, many of these defendants plead guilty and are sentenced at the first appearance without ever having the advice of counsel.  We know also from a recent assessment that was undertaken by the ABA Juvenile Justice Center, in collaboration with a number of other agencies, that the quality of representation that juvenile defendants are receiving in our state’s juvenile courts is not all that it should be because defense counsel have caseloads that are too high and they receive too little training and supervision—all reducing the quality of representation.  

Well what to do?  The Washington Supreme Court and our state’s Board for Judicial Administration are both committed to tackling this problem by thoroughly examining the way our trial courts are funded and coming up with a recommendation to our legislature for a better way.  To that end, we have created a court funding task force that is charged with defining the core functions of our justice system, determining the cost of performing those functions, and bringing recommendations to the court and the BJA which we can then take to the legislature regarding how those functions can be supported in a way that is both adequate and reliable.  I don’t know, at this point, precisely what the task force’s recommendations will be, but I feel confident that it will recommend to us that the state government, as opposed to local government, assume a greater degree of the funding of our trial courts including the costs associated with providing counsel in criminal cases.  Currently our state government funds a mere 15 percent of the cost of maintaining our trial courts, the lowest percentage of any of the 50 states.  Bottom line, our state government has been getting by on the cheap for far too long and we need to change this practice if we are going to fulfill the promise of Gideon.  This is a big undertaking so wish us well.

Thus far I haven’t said a word about civil equal justice.  I simply can’t stand down without touching on that subject, at least briefly, because the problems that we confront in the quest to provide civil legal services to the indigent are probably more acute right now than the problems we face on the criminal side—at least in our state.   As most of you know better than I, the funding provided by state governments for civil legal services has been, for the most part, diminishing in recent years—it certainly has in Washington.  At the same time federal funding for the legal services corporations has remained stagnant in recent years.  If all of that wasn’t bad enough, what had been the one bright spot in funding of legal services providers, receipts from interest on lawyer trust accounts—IOLTA—has been diminishing somewhat in recent years due to low interest rates.  As a consequence, if your state is like Washington, providers of legal services to the poor and the people they serve are being severely hurt by this triple whammy and are faced with having to curtail services even more than they have in the recent past.

Confronted with this “crisis,” the Washington Supreme Court, as well as the judges at the other levels of court, and the Washington State Bar Association, have said, “this cannot stand and we have to act to gain more funding for our legal service providers before it is too late.”

So, in late 2001, the court on which I serve created the Civil Equal Justice Task Force, and charged it with two principal tasks:  one, make a comprehensive study of what the needs are of the poor in our state for legal services and two, make recommendations to us which we can then take to the legislature about how these needs can be met.  To demonstrate that we were fully behind this initiative, I appointed a member of our court, Justice Charles Johnson, to chair the task force.  I am proud to say, also, that our court put up $50,000 of the court’s money to fund the lion’s share of the cost of the needs study.  This, I should tell you, was not an easy thing to do because we had not budgeted for this expense and we had to wring it out of savings.  Well, the study has been completed and presented to the court.  None of you in this room will be surprised, I’m sure, to learn that it shows that despite the wonderful efforts of our providers of civil legal services for the poor, we are only scratching the surface in terms of meeting their needs for legal services.  Although the task force has not yet come up with its final recommendations to the court, it recognized last year that the funding problem our legal service providers faced was so severe right then that we had to go to the legislature in order to get an interim infusion of funds to tide our providers over until the task force could come up with its final recommendations and those could then be considered by the court.

Recognizing that with the state’s then poor economic performance, our chance of getting money from the state’s general fund was slim indeed, we developed a strategy to request an increase in the civil filing fee with a major portion of the increase earmarked for civil legal services.  Frankly, although our court had the support of the Board for Judicial Administration on this proposal to the legislature, it was a tough decision for all of us because user fees are not a favorite of judges for the obvious reason that increasing filing fees inhibits, to some extent, someone else’s access to justice and it also flies in the face of the idea that the costs associated with providing a justice system should be borne by all of the citizenry, not just those who use the system.  But, despite those concerns we bit the bullet and forged ahead because the crisis was so great.

Well, despite great support from the Bar and the Access to Justice Board, and the fact that this proposal was the center piece of my State of the Judiciary address to the legislature, the filing fee increase did not pass.  We are considering, right now, whether to go back again for another try at the filing fee increase in January so that we can, at least, hold down the fort until we can propose a more comprehensive scheme for funding our legal service providers.  I think that we probably will seek the filing fee increase and, if we do, hopefully we will be more successful.  Again, wish us well.

In conclusion, let me say that despite all the problems we face in keeping the “promise of justice,” I remain a bit of a Pollyanna and a believer that there is no problem that can’t be licked if one tries hard enough.  I also remain confident in the innate goodness of this nation and I get a thrill today just as I did when I was a youngster, when I recite the Pledge of Allegiance.  The phrase I like best in that pledge is, “justice for all.”  Justice for all remains at this point an ideal and not a reality and it won’t be until everyone, rich or poor, has legal assistance when they need it.  But, I feel certain that one day we will fulfill that pledge to provide justice for all if, we work together, as you are doing at this conference, “united in the promise of justice.”

Have a great meeting.
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