Instructions

Motion For Post-conviction Relief Under Florida Law
This motion asks the court to vacate your plea based on the judge’s failure to warn you that the plea amounts to a conviction that could result in your deportation. Without that warning, your plea was not “knowing” or “voluntary” because the court did not follow the law and inform you about all of the consequences of giving up your right to trial and entering a plea of guilty. 

· In order for you to win in state court, you will have to establish the following:

· When you took the plea, the trial court failed to warn you that you could be deported;

· At the time of the plea, you did not know the plea could result in deportation;

· You are now threatened with deportation; and
· Had you known of the possible deportation consequences, you would not have entered the plea.
· In order for you to win later in immigration court, both your motion and the vacation of your plea granted by the trial court should reflect:

· That you gave up the right to trial and entered a plea that was not knowing or voluntary 
because you were not properly advised of all the consequences, and 
· That vacation of the plea is appropriate because the Florida statute and due process were 
violated, and vacation is necessary to maintain the integrity of the state court process  

The form motion is intended to cover most people’s situations.  Remember, though, that you will be swearing to the truth of what the motion says.  Be sure to read the form motion carefully and make any necessary changes.

Once your plea is vacated because the trial court failed to warn you about deportation,  the original conviction should not be used against you in immigration court.  However, the government may argue that since the plea was vacated because the court failed to tell you about the deportation consequences, the vacation has no effect and you should be considered to be convicted for immigration purposes.   
If this happens, you are going to have to challenge the government’s reasoning, because a vacation for failing to advise you about deportation consequences is not the same as a vacation so you won’t suffer immigration hardships.  The vacation of your plea is required as a matter of your constitutional right to trial and to due process, since the failure to advise you violated the both the Florida statute and your right to enter a knowing and voluntary plea.
Also, remember:  once the plea is vacated, the criminal case against you is open once again.  The State can seek to take you to trial on the charges, and it can even look for more severe punishment than you received under the plea agreement.

How to fill out the motion:

Caption – In the upper right, fill in the number of the judicial circuit and the name of the county where the plea was entered.  Be sure to include all case numbers in which the plea was entered, and fill in the judge’s name.  Fill in your name on the line above the word “Defendant,” and in the first paragraph.  

Paragraph 1 – Fill in the numbers of all cases, the judge’s name, and the circuit number.

Paragraph 2 – Check off the appropriate box to indicate whether or not you took a direct appeal from the convictions in these cases.  Most pleas are not appealed.  Usually, there is only an appeal if the defendant specifically reserves the right to appeal a particular issue (such as the denial of a motion to suppress) as a condition of the plea.  If there was an appeal, explain the result.

Paragraph 3 – Check off the appropriate box to indicate whether or not you have filed a post-conviction motion attacking this plea before.  If you have, explain the court’s ruling on the motion.

Paragraph 5 – Fill in the date on which the pleas were entered.  The date must be after January 1, 1989.

If the date is before 1989, you will not be able to use this motion, because  Florida Rule of Criminal Procedure 3.172(c)(8) did not take effect until January 1, 1989 and the trial court had no duty to warn.   It is possible to argue that the plea was involuntary, but at least three district courts have said relief is not available.  See State v. Richardson, 785 So. 2d 585 (Fla. 3d DCA 2001); Hernandez v. State, 828 So. 2d 1024 (Fla. 2d DCA 2002); Ghanavati v. State, 820 So. 2d 989 (Fla. 4th DCA 2001).  However, a pre-1989 plea may still be attacked and relief obtained if the defendant received affirmative misadvice concerning deportation consequences (that is, the court or counsel told the defendant the plea would not result in deportation).  See State v. Sallato, 519 So. 2d 605 (Fla. 1988). 

Paragraph 8 – Use the blank to explain how you know you are threatened with deportation.  For example, you might write:  “The defendant is now in INS custody awaiting deportation  (or removal) proceedings.”  Or:  “The defendant has received a notice from the INS that he is subject to deportation (or removal).”  This is a good place to state that you would not have given up the right to trial and entered a plea had you been properly informed of the consequences as the statute requires.
Paragraph 9 – Fill in the date that you were officially “threatened with deportation.”  This would be the date that you actually were placed in INS (or DHS) custody, or received notice of deportation (or removal) proceedings against you.   Under Florida law, your post-conviction motion must be filed within 2 years of that date.  
Note that Florida courts have held that a defendant is not “threatened with deportation” where there is an INS (or DHS) detainer lodged against the defendant, or where there is merely an investigation into the possibility of deportation.  See Saldana v. State, 786 So. 2d 643 (Fla. 3d DCA 2001) (no“threat of deportation” where defendant had received notice of investigation to determine whether he was subject to deportation); Curiel v. State, 795 So. 2d 180 (Fla. 3d DCA 2001) (a detainer does not amount to threat of deportation).

Signature & Certificate – Sign the motion and print your name and current address.  You must send a copy of your motion to the State Attorney’s Office.  Under “Certificate of Service,” fill in the address of the State Attorney’s Office, and the date on which you actually place the State’s copy in the mail.

Notarized or Unnotarized Oath – You only need to fill out one of these two oaths.  If you use the notarized oath, you must sign in the presence of a notary public.  Enter the county where you are right now at the top of the oath.  Fill in your name in the body of the oath and sign on the line above the word “Defendant.”  The rest will be filled in by the notary.  If you use the unnotarized oath, you only need to sign.  Keep in mind that you are swearing to the truth of everything in the motion.  Make sure everything is correct before you sign.

Motion For Appointment of Counsel


This motion asks the court to appoint a lawyer to help you with your motion for post-conviction relief.  In this motion, you are telling the court that you are poor and cannot afford to hire a lawyer.  Do not file this motion if you can afford to hire your own lawyer.

Caption – Fill in the caption exactly as you did on the post-conviction motion.  Be sure to include all case numbers.  Fill in your name on the line above the word “Defendant,” and in the first paragraph.  

Body – This is a general motion that should apply to anyone filing a motion to vacate a plea based on the failure of the trial court to provide deportation advice.  If there are special reasons why you need an attorney’s help, write them on another piece of paper and attach it to the motion.  Under paragraph 7, write “see attachment.”  Examples of special reasons might include an inability to understand or communicate in English, difficulty reading or writing, or a physical or mental disability.

Signature & Certificate – As with the post-conviction motion, sign the motion and print your name and current address.  You must send a copy of your motion to the State Attorney’s Office.  Under “Certificate of Service,” fill in the address of the State Attorney’s Office, and the date on which you actually place the State’s copy in the mail.

Affidavit of Indigency – The affidavit of indigency must be attached to the Motion for Appointment of Counsel.  In it, you swear that you do not have funds or property which can be used to hire an attorney.  Fill out the heading as you did in the motion, enter your name in the body of the affidavit.  Read the affidavit carefully before signing it in the presence of a notary public.  Be aware that the court may enter a lien against you charging you for the services of the appointed attorney.

