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IN THE CIRCUIT COURT OF THE







______________ JUDICIAL CIRCUIT OF







FLORIDA IN AND FOR ________ COUNTY








CRIMINAL DIVISION








CASE NO.:  
_____________








JUDGE: 

_____________

THE STATE OF FLORIDA,


Plaintiff,

vs.

 



MOTION FOR POST-CONVICTION RELIEF

______________________,


Defendant.

_____________________________/


The Defendant, ______________________________, moves this Court to vacate the plea in the above-captioned case(s).  Under Florida Rule of Criminal Procedure 3.850, the Court must vacate a plea that is shown to be involuntary.  See Fla. R. Crim. P. 3.850(a)(5).  Pursuant to Rule 3.850, the Defendant states as follows:

1. This motion attacks the judgments and sentences in case(s) _____________________________________________, rendered by the Honorable ___________________________ of the Circuit Court for the ___________________ Judicial Circuit of Florida.

a. The Defendant:

b. □did not file a direct appeal from the judgment and sentence in the above case(s).

c. □did file a direct appeal.  On appeal, the appellate court _______________________________________________.

2. The Defendant: 

a. □has not filed a previous post-conviction motion in this cause.  

b. □has filed a previous post-conviction motion in this cause.  That motion __________________________________

______________________________________________________

______________________________________________________

The claims raised in this motion were not raised before because the Defendant was not threatened with deportation as a result of his plea at that time.

3. The Defendant seeks to vacate the plea in the above case(s).  The plea was entered involuntarily due to the Court’s failure to advise the Defendant of the possible deportation consequences, as required by Fla. R. Crim. P. 3.172(c)(8).

Statement of Facts

4. The Defendant entered a plea in the above cases on ___________________.

5. During the plea colloquy, the Court failed to warn the Defendant that the plea might result in his or her deportation.

6. At the time of the plea, the Defendant did not know his or her plea could result in deportation.

7. The Defendant is now threatened with deportation as a result of the plea.  ___________________________________________________________________________________________________________________________________________________________.

8. The Defendant first became aware of the threat of deportation on ________________________when __________________________________.

9. Had the Defendant known of the possible deportation consequences, he or she would not have entered the plea.

Argument

10. Under Florida Rule of Criminal Procedure 3.850, the Court has authority and  must vacate a plea that is shown to be involuntary.  See Fla. R. Crim. P. 3.850(a)(5).

11. In Florida, “The voluntariness of a plea depends on whether the defendant is aware of the direct consequences of the plea and those consequences listed in Florida Rule of Criminal Procedure 3.172(c).”  State v. Partlow, 840 So. 2d 1040, 1042 (Fla. 2003).  Before a judge accepts a plea, Florida Rule of Criminal Procedure 3.172(c)(8) requires the judge to advise the Defendant:

that, if he or she is not a United States citizen, the plea may subject him or her to deportation pursuant to the laws and regulations governing the United States Immigration and Naturalization Service.

12. The failure to give this advice as required by the Florida Rules of Criminal Procedure will render a plea void as involuntary if the Defendant is prejudiced.  See Fla. R. Crim. P. 3.172(i).  The defendant was prejudiced by giving up his constitutional right to go to trial and avoid a conviction, and in the alternative, entering a plea that was not knowing and voluntary because he was not given information about the consequences listed in the statute.  
13. In Peart v. State, 756 So. 2d 42, 47-48 (Fla. 2000), the Supreme Court of Florida held that a defendant who did not receive deportation warnings is entitled to vacate a plea if:  (a) The defendant did not know the plea could result in deportation; (b) the defendant is now threatened with deportation; and (c) the defendant would not have entered the plea had he or she known of the possible deportation consequences.

14. As set forth in the facts above, the defendant meets each of these requirements and is entitled to relief under Peart.

15. This motion is timely.  Under Peart, Rule 3.850’s 2-year limitation period does not begin when a conviction becomes final.  Instead, the period begins to run when the defendant learns of the threat of deportation based on the plea.  


WHEREFORE, the Defendant moves this Court to vacate his or her plea(s) in the above case(s), or to grant such other relief as justice may require.








Respectfully submitted,





    (Signature)___________________________





   (Print Name)___________________________






(Address)
___________________________








___________________________








___________________________








___________________________

Certificate of Service
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A true and correct copy of the foregoing was mailed to the Office of the State Attorney, __________________________________

___________________, Florida ________, this ____ day of ______________, 20_____.

STATE OF FLORIDA

)






)

COUNTY OF ______________
)

NOTARIZED OATH OF DEFENDANT


Before me, the undersigned authority, this day personally appeared _____________________, who first being duly sworn, says that he is the defendant in the above-styled cause, that he has read the foregoing motion for post-conviction relief and has personal knowledge of the facts and matters therein set forth and alleged and that each and all of these facts and matters are true and correct.









___________________









Defendant


SWORN AND SUBSCRIBED TO before me on this ______ day of ______________, 20____.









___________________









NOTARY PUBLIC


□Personally known or □Produced identification


Type of identification produced ___________________

UNNOTARIZED OATH


Under penalties of perjury, I declare that I have read the foregoing motion and that the facts stated in it are true.









___________________









Defendant

