Appendix C
NLADA'’s
“Model Contract for Public Defender Services’

91



CONTRACT FOR PUBLIC DEFENSE SERVICES

The [City, County, State], referred to as “the Contracting Authority,” and [law firm
or non-profit organization], referred to heregfter as “the Agency,” agree to the provison
of public defense services as outlined below for the period [date] to [date]. The
Contracting Authority Adminigtrator is [ ], and the Managing Director of the Agency is

[ ]

Following are the underlying bases for the Contract:

[City, County, State] has a conditutiondly mandated responsbility to provide
public defender sarvices which is specificdly defined in [locd ordinance or
datute], and/or a [dtatutory/judicidly-required] duty to provide [specify juvenile,
civil commitment, etc. services].

The Contracting Authority desres to have legd sarvices peaformed for digible
persons entitled to public representation in [City, County, State] by the
Agency, as authorized by law.

The Agency agrees to provide, and the Contracting Authority agrees to pay for,
competent, zedous representation to its clients as required by the controlling
Professond Responghility [Rules or Code].

The Contracting Authority and the Agency agree that any and dl funds provided
pursuant to this Contract are provided for the sole purpose of provison of lega
sarvicesto digible dlients of the Agency.

The parties agree asfollows:

l. DURATION OF CONTRACT
This Contract shadl commence on and terminate on
, unless extended or terminated earlier in a manner alowed by this
Contract.
[I. DEFINITIONS

The following definitions control the interpretation of this Contract:

A.

Higible dient means a defendant, parent, juvenile, or person who is facing
cvil commitment or any other person who has been determined by a finding
by the Contracting Authority or Court to be entitted to a court-appointed
attorney, pursuant to [rdlevant date datute, court rule, and conditutiona
provison).
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Case; Case Completion: A Case shdl mean representation of one person on
one chaging document. In the event of multiple counts semming from
separate transactions, additional case credit will be recognized. Completion of
a cae is deemed to occur when al necessary legd action has been taken
during the following period(s): In crimind cases, from aragnment through
digpogition, from aragnment through the necessary withdrawa of counsd
after the subgtantia delivery of legd services, or from the entry of counsd
into the case (where entry into the case occurs after arraignment through no
fault of the Agency) through dispostion or necessary withdrawd after the
subgtantia  delivery of legd sarvices. Nothing in this definition prevents the
Agency from providing necessary legd sarvices to an digible client prior to
aragnment, but payment for such services will require a showing pursuant to
the Extraordinary Expenses paragraph below. In other cases, [define
according to type of case—juvenile, family, ec.].

Dispogtionr  Dispogtion in crimind cases shdl mean: 1) the dismissd of
charges, 2) the entering of an order of deferred prosecution, 3) an order or
result requiring a new trid, 4) impogtion of sentence, or 5) deferrd of any of
the above coupled with any other hearing on that cause number, including but
not limited to fdony or misdemeanor probation review, that occurs within
thirty (30) days of sentence, deferrd of sentence, or the entry of an order of
deferred prosecution. No hearing that occurs after 30 days of any of the above
will be consdered pat of case digpostion for the purpose of this Contract
except that a reditution hearing ordered at the time of origind digpostion,
whether it is held within 30 days or subsequently, shdl be included in case
digpostion. Digpodtion includes the filing of a notice of gpped, if applicable.
Nothing in this definition prevents the Agency from providing necessary legd
savices to an digible client after digpogtion, but payment for such services
will require a showing pursuant to the Extraordinary Expenses paragraph
below. Digpostion in other cases shdl mean: [define according to type of
case—juvenile, family, ec.].

Representational  Services: The sarvices for which the Contracting  Authority
is to pay the Agency are representational services, including lawyer services
and appropriate support Saff  services, invedtigation and  appropriate
sentencing advocacy and socid work services, and legd sarvices including
but not limited to interviews of clients and potential witnesses, legd research,
preparation and filing of pleadings, negotiations with the appropriate
prosecutor or other agency and court regarding possible dispostions, and
preparation for and appearance at al court proceedings. The services for
which the Contracting Authority is to pay the Agency do not include
extreordinary expenses incurred in the representation of digible clients. The
dlowance of extraordinary expenses a the cost of the Contracting Authority
will be determined by a court of competent jurisdiction in accordance with
[relevant state statute, court rule, and congtitutiona provisons).
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V.

Complex Litigation Cases. Complex Litigation refers to: 1) dl Capitd
homicide cases, 2) dl aggravated homicide cases, 3) those fdony fraud cases
in which the estimated attorney hours necessary exceeds one hundred seventy
(170) hours, 4) cases which involve subgtantiad scientific information resulting
in motions to exclude evidence pursuant to controlling case law emanating
from Frye v. United Sates, 293 F. 1013 (D.C. Cir. 1923), and Daubert v.
Merrell Dow, 113 S.Ct. 2786 (1993), or similar opinions, and 5) other cases in
which counsd is able to $ow the gppropriate court in an ex parte proceeding
that proper representation requires desgnation of the case as complex

litigation.

Other Litigation Expenses Other Litigation Expenses shdl mean those
expenses which are not part of the contract with the Agency, including expert
witness sarvices, language trandators, laboratory andlysis, and other forensic
savices. It is anticipated that payment for such expenses will be gpplied for
in the appropriate courts by motion and granted out of separate unds reserved
for that purpose. Payment for mitigation specidids in Cepitd cases is
included in this category.

Misappropriation of Funds. Misappropriation of funds is the gppropriaion of
funds received pursuant to this Contract for purposes other than those
sanctioned by this Contract. The term shdl include the disbursement of funds
for which prior gpprovd is required but is not obtained.

INDEPENDENT CONTRACTOR

The Agency is, for al purposes arisng out of this Contract, an independent
contractor, and neither the Agency nor its employees shdl be deemed employees of
the Contracting Authority. The Agency shdl complete the requirements of this
Contract according to the Agency's own means and methods of work, which shdll
be in the exdusve charge and control of the Agency and which shal not be subject
to control or supervison by the Contracting Authority, except as specified herein.

POLICY BOARD

Overdght of the Agency in maters such as interpretation of indigent defense

standards, recommendation of sdary levels and reasonable casdoads, and response to
community and client concerns, shdl be provided by the Policy Board. The Policy Board
shadl be [appointed/designated] by the Contracting Authority and shal consst of [3-13]
diverse members, a mgority of which shdl be practicing atorneys, and shdl include
representatives of organizations directly servicing the poor or concerned with the
problems of the client community, provided that no single branch of government shdl
have a mgority of votes, and the membership shdl not include prosecutors, judges or law
enforcement officias. The Agency will meet regularly with the Policy Board.
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VI.

AGENCY'SEMPLOYEESAND EQUIPMENT

The Agency agrees that it has secured or will secure at the Agency's own expense,

al

persons, employees, and equipment required to peform the services

contemplated/required under this Contract.

MINIMUM QUALIFICATIONS FOR AGENCY ATTORNEYS

A.

Every Agency atorney shdl sdisfy the minimum requirements for practicing
law in [date] as determined by the [dtate] Supreme Court. Seven hours of
[each year's required or (where CLE is not otherwise required) yearly]
continuing lega educetion credits shdl be in spent in courses reaing to
crimina law practice or other areas of law in which the Agency provides legd
sarvices to digible clients under the terms of this Contract. The Agency will
maintan for ingpection on its premises records of compliance with this
provison.

Each Agency atorney representing a defendant accused of a [ (e.g.
Class A)] fdony, as defined in [rdlevant locd dSatute], must have served a
least two years as a prosecutor, a public defender, or assigned counsd within a
foomd assgned counsd plan that included training, or have demongrably
amilar experience, and been trid counsd and handled a sgnificant portion of
thetrid in 5 felony cases that have been submitted to ajury.

Each daff attorney representing a juvenile respondent in a [ €.g. Class
A] felony, as defined in [rdlevant locd Satute], shdl meet the qudifications of
(B) above and demondrate knowledge of the practices of the rdevant juvenile
court, or have served at least one year as a prosecutor, a public defender, or
assigned counsd within a forma assgned counsd plan that included training,
assigned to the prosecution or defense of accused persons in juvenile court, or
have demongrably smilar experience, and handled a leest 5 felony cases
through fact finding and digpogition in juvenile court.

Each staff attorney representing a defendant accused of a[_ e.g. ClassB
or C] fdony, as defined in [rdevant loca Satute], or involved in a probation
or paole revocation hearing, must have served a least one year as a
prosecutor, a public defender, or assgned counsd within a forma assgned
counsd plan tha included training, or have demongrably smilar experience,
and been sole trid counsd of record in five misdemeanor cases brought to
find resolution, or been sole or co-trid counsd and handled a sSgnificant
portion of the trid in two crimind cases that have been submitted to a jury
aone or of record with other trid counsd and handled a sgnificant portion of
thetria in two crimina cases that have been submitted to ajury.
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VII.

E. Each atorney representing any other client assigned as a part of this Contract
ghal meet the requirements of (B) above or work directly under the
supervison of a senior, supervisng atorney employed by the Agency, who
meets the requirements of (B) above. Such direct supervison shdl continue
until the attorney has demondrated the ability to handle cases on hisher own.
Should the casdload under this Contract require 10 or more FTE attorneys, the
Agency will provide one FTE supervisng attorney br every 10 FTE caseload
attorneys.

E.  Notwithganding the above, each Capita case assgned to the Agency will be
daffed by two full time atorneys or FTE attorneys. The lead attorney shal
have a least saven years of crimina law experience and traning or experience
in the handling of Capitd cases associate counsd shdl have a least five
years of crimind law experience

F.  Notwithganding the above, each Capital case assgned to the Agency will be
daffed by two full time atorneys or FTE atorneys. The lead attorney shal
have a least seven years of crimind law experience and training or experience
in the handling of Capita cases, associate counsd shdl have a least five
years of crimind law experience

G. Notwithstanding the above, each Complex Litigation case assgned to the
Agency other than a Capital case shdl be daffed by one FTE attorney with a
leest seven years of crimind law experience, or the equivadent of one haf-
time (5 FTE) atorney with seven years of crimind law experience and one
hdf-time (.5 FTE) atorney with five years of crimina law experience.

H. Falure on the pat of the Agency to use dtaff with the gppropriate amount of
experience or to supervise appropriatey its atorneys shdl be consdered a
materiad breach of this Contract. Falure on the pat of the Contracting
Authority to provide adequate funding to attract and retain experienced saff
and supervisor(s) shal be consdered a breach of this Contract.

PERFORMANCE REQUIREMENTS

The Agency agrees to provide he services and comply with the requirements of this
Contract. The number of cases for which such services will be required is the
amount specified on Worksheet A, subject to the variance terms specified in Section
VIl (Variance). Any materia breaches d this agreement on the part of the Agency
or the Contracting Authority may result in action as described in Section XVIII
(Corrective Action) or Section XIX (Termination and Suspension).

The Agency agress to provide representational services in the following types of
cases [ ]

The Agency agrees to staff its cases according to the following provisons:
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Continuity of representation at al stages of a case, sometimes referred to as
“vertical” representation, promotes efficiency, thoroughness of representation,
and postive attorney/client relations. The Agency agrees to make reasonable
efforts to continue the initid atorney assigned to a client throughout al cases
assgned in this Contract. Nothing in this section shal prohibit the Agency
from making necessary daff changes or dtaff rotations a reasonable intervas,
or from assgning a sngle atorney to handle an aspect of legd proceedings
for dl dients where such method of assgnment is in the best interest of the
eigible clients affected by such method of assgnmen.

The Agency agrees that an attorney will meke contact with dl other dlients
within 5 working days from notification of case assgnment.

Conflicts of interet may aise in numerous Stuaions in the representation of
indigent defendants.  The Agency agrees to screen dl cases for conflict upon
assgnment and throughout the discovery process, and to notify promptly the
Contracting Authority when a conflict is discovered. The Agency will refer to
the [state] Rules of Professona Conduct, as interpreted by [the (State or other
rdlevant) Bar Association and /or] opinions of the date judiciary, and to the
American Bar Asxociation Standards for Crimina  Jugtice in - order to
determine the existence and gppropriate resolution of conflicts.

It is agreed that the Agency will maintan average annua casdoads per full
time atorney or full time equivdent (FTE) no greater then the following:

Felony Cases 150
Misdemeanor Cases 400
Juvenile Offender Cases 200
Juvenile Dependency Cases 60
Civil Commitment Cases 250
Contempt of Court Cases 225
Drug Court Cases 200
Appeds 25

These numbers assume that the attorney is assigned only cases that fit into one
category. If, ingead, a FTE atorney spends haf of her time on felony cases
and hdf of her time on misdemeanor cases, she would be expected to carry an
annua casdoad no grester than 75 felonies and 150 misdemeanors. If the
same atorney works less than full time or splits her time between Contract
cases and private busness, that attorney would be expected to cary a
maximum casdload proportiond to the portion of her professond time tha
she devotes to Contract cases.  All atorneys who split their time between
Contract work and private busness as well as work under this contract must
report the quantity of hours they devote to private business to the Contracting
Authority so that Agency casdload levels may be accurately monitored.
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It is assumed that the level of competent assstance of counsd contemplated
by this Contract cannot be rendered by an attorney who carries an average
annua casdoad subgtantidly above these levels. Falure on the pat of the
Agency to limit its attorneys to these casdoad levels is consdered to be a
materid breach of this agreement.

Complex Litigation is consdered to be outsde of the norma casdoad and is
handled as described in Section VI. G. below.

Adequate support gaff is criticd to an atorney’s ability to render competent
assstance of counsd at the casdoad levels described above. The parties agree
and expect that a a minimum the Agency will employ support daff services
for itsatorneys a aleve proportionate to the following annuad casdoads:

Onefull time Legd Assgtant for every four FTE Contract attorneys

One full time Socia Service Caseworker for every 450 Felony Cases
Onefull time Socid Service Caseworker for every 600 Juvenile Cases

One full time Socia Service Caseworker for every 1200 Misdemeanor Cases
Onefull time Investigetor for every 450 Felony Cases

One full time Investigator for every 600 Juvenile Cases

One full time Investigator for every 1200 Misdemeanor Cases

In addition, atorneys must have access to mentd hedth evauation and
recommendation services as required.

It is expected that support staff will be paid a a rate commensurate with ther
traning, experience and respongbility, a levds compaable to the
compensdtion paid to persons doing Smilar work in public agencies in the
jurisdiction.  The Agency may determine the means by which support gaff is
provided. The use of interns or volunteers is acceptable, as long as Al
necessary supervison and training is provided to insure that support services
do not fdl bdow prevaling sandards for qudity of such sarvices in this
juridiction.

If the Agency is to be responsble for representing defendants in Complex
Litigation cases, the following provisons goply. Complex Litigation cases
occupy the full time or FTE of one atorney and the hdf time of one
investigator prior to completion, except for Capitd cases which typicdly
require 2 FTE attorneys and the FTE of one invedtigator, as well as the
sarvices of a mitigation specidist. Aggravated homicide cases are consdered
Capitd cases until such time as an irrevocable decison is made by the
[Prosecuting Attorney/Didrict Attorney] not to seek the degth pendty in the
case.
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VIII.

Complex Litigation cases reman pending until the termination of the guilt
phase and pendty phase of the trid, or entry of a guilty plea. Upon entry of a
verdict or guilty plea, such cases are complete for the purposes of accepting
additiona Complex Litigation cases.  Payment for podt-conviction, pre-
judgment representation shal be negotiated.

Other specid provisons of this Contract that relate to Complex Litigation are
found in Section V (Minimum Qudificaions) and Section VIII (Assgnment
of Complex Litigation).

H. Sexud Predator Commitment Cases “Sexud predator commitment” cases
shdl be handled as Complex Litigation cases.

.  The Agency may use legd interns. If legd interns are used, they will be used
in accordance with [citation to State Admission to Practice Rules].

J. The Agency agrees that it will consult with experienced counsd as necessary
and will provide appropriate supervison for dl of its $&ff.

Significant Changes

Sgnificant increeses in work resulting from changes in court cdendars, including
the need to daff additional courtrooms, shal not be consdered the Agency's
respongbility within the terms of this Contract. Any requests by the courts for
additiond attorney services because of changes in cdendars or work schedules will
be negotiated separatedly by the agency and Contracting Authority and such
additiona sarvices shdl only be required when funding has been approved by the
Contracting Authority, and payment arranged by contract modification.

VARIANCE
The Agency and the Contracting Authority agree that the actual number of cases

assigned under this contract may vary from the numbers agreed on Worksheet A by
the following levels

Monthly Variance 20%
Quarterly Variance 15%
Semi-Annud Variance 15%
Yealy Variance 5%

Any devidion in the number of cases assgned that is within the limits above shdl
not result in dteration of payment owed to the Agency by the Contracting Authority
and shdl not be the cause of renegotiation of this Contract except as provided in
Section Xl (Requests for Modifications). The Contracting Authority agrees to
make good fath efforts to keep the number of cases assgned within the variance
level. In no event shall the Agency be required to accept cases above the levd of
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the variance, even for extra compensaion, if doing so would imperil the ability of
the Agency’s atorneys to mantan the maximum casdoad standards provided in
Section VI (Performance Requirements). The Contracting Authority shdl provide
the Agency with quarterly estimates of casdoad to be assgned a least one month
prior to the beginning of each cdendar quater and shdl make avalable, upon
request, the data and rationale which form the basi's of such estimate(s).

ASSIGNMENT OF COMPLEX LITIGATION CASES

[If assgnment of Complex Litigation cases is contemplated by this Contract] the
Agency will desgnate a full time or FTE atorney for that purpose. Theredfter, the
Agency shdl accept dl Complex Litigation cases assigned to it by Contracting
Authority subject to the following specid provisons:

A. The Contracting Authority shdl not assign further Complex Litigation cases
while the Agency has a pending Complex Litigation case, unless the Agency
has avaldble qudified daff and the Contracting Authority provides the
NEecessary resources.

B. In the event the Agency atorney desgnated to handle Complex Litigaion is
not occupied with a Complex Litigation case, Contracting Authority may
increase the assgnment of other felony cases up to 12.5 per month.

C. Should the services of an additiond FTE attorney be required due to the
pendency of a Cepitd case, the Contracting Authority and the Agency will
negotiate a reduction in Agency casdoad or provison of extra compensaion
to provide for the services of that attorney.

D. Once a Complex Litigation case has proceeded for two months, Contracting
Authority may request a review of the case, including but not limited to hours
spent by the agency attorney(s) and the expected duraion of the case. Such
review may result in recassfication of the case or modification in payment
dructure to ensure that the requirements of Sections V.G. and VI. G above can
be met.

ATTORNEY TRAINING

Ongoing professond training is a necesdty in order for an atorney to keep abreast
of changes and devdopments in the law and assure continued rendering of
competent asssance of counsd. The Agency shall provide sufficient training,
whether in-house or through a qualified provider of CLE, to keep dl of its attorneys
who perform work under this Contract abreast of developments in reevant law,
procedure, and court rules. If an attorney is transferred to a particular type of case
(e.g. a Capitd case or other Complex litigation after having participaed in the
required seven hours of annua CLE required in Section V.A, the Agency shdl
require additiona training in the particular type of case, as necessary.
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XI.

XI1.

ATTORNEY EVALUATION

If the casdoad in this Contract requires the services of two or more attorneys, the
Agency director, or hisher desgnee, shdl evduae the professond peformance of
Agency atorneys annudly.  Evauations should incdude monitoring of time and
casdload records, review of case files, and in court observation. The Agency shdl
make avalable to Contracting Authority its evaudion criteria and evidence that
evauations were conducted, athough dl evduations are to be confidentia between
the Agency's director and the Agency attorney.

COMPENSATION AND METHOD OF PAYMENT

A.

For the term of this contract, the Contracting Authority shdl pay the Agency a
rate of $ for the casdload specified on Worksheet A, plus or minus the
variance agreed to in Section VII (Variance). Payments will be made on a
monthly basis. It is possble that the actud amount of compensation will vary
according to other terms of this Contract. The parties contemplate that
attorneys working under this Contract will be compensated comparably to
prosecutors of smilar experience and responsibility.

The Contracting Authority shal provide the Agency with a certification of
case assgnments 10 working days after the close of each cadendar month.
The Agency shdl return the signed cetification within 10 working days of
receipt. The Contracting Authority will pay the Agency by the 8th working
day of the following month.

If services in addition to those cdled for by this Contract are required because
of unexpected increases in annua casdoad(s), the Contracting Authority shal
provide supplementa funding to the Agency a a rate to be negotiated which
is commensurate with the rate paid under this Contract (or, in the event tha
new categories of cases (e.g. Capital cases or other Complex Litigation) are
added, commensurate with the rate prosecutors receive for smilar work) and
the actud cogt to the Agency of providing the extra service.  This provison in
no way limits the right of the Agency to refuse to accept cases in excess of the
agreed casdload and variance as described in Section VI (Variance).

If the number of cases assgned by the Contracting Authority fdls below the
agreed casdoad and variance, the Contracting Authority will remain ligble for
the full rate agreed unless it has complied with the provisons in Section XilI
(Request for Modifications).

In the event of Agency falure to subgsantidly comply with any items and
conditions of this Contract or to provide in any manner the work or services as
agreed to herein, the Contracting Authority reserves the right to withhold any
payment until corrective action has been taken or completed. This option is in
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X1,

XIV.

addition to and not in lieu of the Contracting Authority's right to termination
as provided in Section XIX of this Contract.

REQUESTSFOR CONTRACT MODIFICATIONS

The Contracting Authority shdl evauate the number of cases assgned to the
Agency and make projections as to the number of cases that will be assgned to the
Agency in future months. These projections will be provided to the Agency on a
quarterly bass as specified in Section VII (Variance). If the projection indicates
that the cases asdgned to the Agency will exceed the variance, the Contracting
Authority will negotiate with the Agency for supplementd funding to cover the
increased casdoad, commensurate with the rate paid in this Contract and the actua
cod of providing representation. The Agency shdl have the right without pendty
to refuse to accept additional cases beyond the agreed casdoad and variance in
order to presarve its ability to manage the casdoads of its atorneys as specified in
Section VII (Variance).

If the Contracting Authority determines that forces beyond its control such as an
unexpected decline in availability of cases for assgnment will require the number
of cases assigned to the Agency to drop below the agreed casdoad and variance, the
Contracting Authority may request renegotiation of the rate to be paid under this
contract in writing no less than 30 days prior to the dae that any change would
become effective.  Both parties agree in these circumstances to negotiate in good
fath for a new rate proportionate to the rate paid under this Contract, taking into
account the expenses incurred by the Agency and the Agency’s opportunity to
redlize cost savings and devote resources to other work.

In addition, the Agency may submit a request for modification to the Contracting
Authority in order to request supplementa funding if the Agency finds that the
funding provided by the Contract is no longer adequate to provide the services
required by the Contract. Such a request shdl be based on an edtimate of actua
costs necessary to fund the cost of services required and shdl reference the entire
Agency budget for work under this Contract to demonsrate the clamed lack of
funding. Contracting Authority shal respond to such request within 30 days of
receipt. Should such supplementa funding not be gpproved, Contracting Authority
dhdl notify the Agency within 30 days of the finding of the request that the
supplementd funds shal not be available.

REPORTSAND INSPECTIONS

The Agency agrees to submit to the Contracting Authority the following reports at
the times prescribed below. Failure to submit required reports may be consdered a
breach of this contract and may result in the Contracting Authority withholding
payment until the required reports are submitted and/or invocation of the Corrective
Action procedures in Section XVI1I (Corrective Action).
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A. Podtion Sday Profile

The Agency shdl submit to the Contracting Authority on the last working day in
January and by the 15th day of the firs month of each subsequent quarter, a profile
of Full-Time Equivdent (FTE) podtions for both legd and support saff who
perform work on this Contract, distributed by type of case.  The report will
designate the name and sdary for each FTE employee in a format to be provided.
The Contracting Authority will not rdesse this information except as required by
law. If the employee splits higher work between work under this Contract and
other business, the report will indicate the amount of time that employee devotes to
private matters compared to work under this Contract.

B. Casdoad Reports

By the seventh day of the month, the Agency will report the number of cases
completed in the past month, separated by category, to the Contracting Authority
Adminidrator.

C. Expenditure Reports

Within 20 days of the last day of each cdendar month, the Agency will certify to
Contracting Authority a monthly report of the prior month's expenditures for each
type of case handled, in the format to be provided. Expenditure reporting shal be
on an accrud basis.

D. Annud Subcontract Attorney Use Report

If the Agency uses any subcontract attorneys in accordance with Section XXI
(Assgnment and Subcontracting), the Agency shdl submit to Contracting
Authority a summary report.

E.  Ba Complants

The Agency will immediatdy notify the Contracting Authority in writing when it
becomes aware that a complaint lodged with the [state Bar Association/disciplinary
body] has resulted in reprimand, suspension, or disbarment of any attorney who is a
member of the Agency’s staff or working for the Agency.

F.  Inspections

The Agency agrees to grant the Contracting Authority full access to materids
necessary to verify compliance with dl terms of this Contract. At any time, upon
reasonable notice during business hours and as often as the Contracting Authority
may reasonably deem necessary for the duration of the Contract and a period of five
years theregfter, the Agency shdl provide to the Contracting Authority right of
access to its fadlities, including those of any subcontractor, to audit information
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relating to the matters covered by this Contract. Information that may be subject to
any privilege or rules of confidentidity should be mantaned by the Agency in a
way that dlows access by the Contracting Authority without breaching such
confidentidity or privilege. The Agency agrees to mantain this information in an
accessble location and condition for a period of not less than five years following
the termination of this Contract, unless the Contracting Authority agrees in writing
to an ealier digpodtion. Notwithstanding any of the above provisons of this
paragraph, none of the Conditutional, Satutory, and common law rights and
privileges of any dient are waved by this agreement. The Contracting Authority
will respect the atorney-client privilege.

XV. ESTABLISHMENT AND MAINTENANCE OF RECORDS

A.

The Agency agrees to maintain accounts and records, including personnd,
property, financid, and programmatic records, which sufficiently and properly
reflect adl direct and indirect costs of services performed in the performance of
this Contract, including the time spent by the Agency on each case.

The Agency agrees to maintain records that sufficiently and properly reflect
al direct and indirect costs of any subcontracts or persond service contracts.
Such records shdl include, but not be limited to, documentation of any funds
expended by the Agency for said persond service contracts or subcontracts,
documentation of the nature of the service rendered, and records which
demondrate the amount of time spent by each subcontractor persona service
contractor rendering service pursuant to the subcontract or persona service
contract.

The Agency shdl have its annud financid Statements relating to this Contract
audited by an independent Certified Public Accountant and shal provide the
Contracting Authority with a copy of such audit no later than the last working
day in July. The independent Certified Public Accountant shdl issue an
internd control or management letter and a copy of these findings shdl be
provided to the Contracting Authority dong with the annud audit report.  All
audited annud financid datements shdl be based on the accrua method of
accounting for revenue and expenditures.  Audits sndl be prepared in
accordance with Generdly Accepted Auditing Standards and shdl include
ba ance shest, income statement, and statement of changes in cash flow.

Records shdl be maintained for a period of 5 years after termination of this
Contract unless permisson to destroy them is granted by the Contracting
Authority.

XVI.HOLD HARMLESS AND INDEMNIFICATION

A.

The Contracting Authority assumes no responghility for the payment of any
compensation, wages, benefits, or taxes by the Agency to Agency employees
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or others by reason of te Contract. The Agency shdl protect, indemnify, and
save harmless the Contracting Authority, their officers, agents, and employees
from and againg any and dl clams, costs, and losses whatsoever, occurring
or resulting from Agency's falure to pay any compensation, wages, benefits
or taxes except where such falure is due to the Contracting Authority’s
wrongful withholding of funds due under this Contract..

B. The Agency agrees tha it is financdly responsble and lidble for and will
repay the Contracting Authority for any materia breaches of this contract
including but not limited to misuse of Contract funds due to the negligence or
intentiond acts of the Agency, its officers, employees, representatives or
agents.

C. The Contracting Authority el indemnify and hold harmless the Agency and
its officers, agents, and employees, or any of them, from any and dl dams,
actions, suits, liability, loss, cods, expenses, and damages of any nature
whatsoever, by reason of or aisng out of any action or omisson of the
Contracting Authority, its officers, agents, and employees, or any of them,
relating or arisng out of the performance of this Contract. In the event that
any suit based upon such a clam, action, loss, or damage is brought against
the Agency, the Contracting Authority shdl defend the same at its sole cost
and expense and if a find judgment is rendered againg the Agency and the
Contracting Authority and their respective officers, agents, and employees, or
any of them, the Contracting Authority shdl satisfy the same.

XVII. INSURANCE
Without limiting the Agency's indemnification, it is agreed that the Agency shdl
maintain in force, a dl times during the performance of this Contract, a policy or

policies of insurance covering its operation as described below.

A. Genad Liahility Insurance

The Agency shdl mantan continuoudy public ligdility insurance with limits of
liability not less than: $250,000 for each person, persond injury, $500,000 for each
occurrence, property damage, ligbility, or a combined single limit of $500,000 for
each occurrence, persond injury and/or property damage liability.

Such insurance shdl include the Contracting Authority as an additiond insured and
shdl not be reduced or canceded without 30 days prior written notice to the
Contracting Authority. The Agency shdl provide a cetificate of insurance or, upon
written request of the Contracting Authority, a duplicate of the policy as evidence
of insurance protection.
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B. Professond Liahility Insurance

The Agency shdl mantan or ensure that its professond employees mantan
professond ligbility insurance for any and dl acts that occur during the course of
thar employment with the Agency which conditute professond sarvices in the
performance of this Contract.

For purposes of this Contract, professond services shadl mean any services
provided by alicensed professondl.

Such professond liability insurance shdl be maintained in an amount not less than
$1,000,000 combined single limit per clam/aggregate.  The Agency further agrees
that it shdl have sole and full responghility for the payment of any funds where
such payments are occasoned soldy by the professond negligence of its
professona employees and where such payments are not covered by any
professond liability insurance, including but limited to the amount of the
deductible under the insurance policy. The Agency shdl not be required to make
ay payments for professond liadility, if such liddility is occasoned by the sole
negligence of the Contracting Authority. The Agency shdl not be required to make
payments other than its judiciadly determined percentage, for any professond
ligbility that is determined by a court of competent jurisdiction to be the result of
the compardtive negligence of the Agency and the Contracting Authority.

Such insurance shal not be reduced or canceled without 30 days prior written
notice to the Contracting Authority. The Agency shdl provide certificaes of
insurance or, upon written request of the Contracting Authority, duplicates of the
policies as evidence of insurance protection.

C. Automobile Insurance

The Agency shdl mantan in force a dl times during the performance of this
contract a policy or policies of insurance covering any automobiles owned, leased,
hired, borrowed or used by any employee, agent, subcontractor or designee of the
Agency to transport clients of the Agency.

Such insurance policy or policies shadl specificdly name the Contracting Authority
as an additiond insured. Said insurance coverage shdl be primary insurance with
respect to the Contracting Authority, and any insurance, regardless of the form,
maintained by the Contracting Authority shdl be excess of any insurance coverage
that the Agency is required to maintain pursuant to this contract.

Automobile liability as dated herein shal be mantained a $500,000 combined
gngle limit per accident for bodily injury and property damage.
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D. Workers Compensation

The Agency shdl maintan Workers Compensation coverage as required by the
[state Satutory reference].

The Agency shdl provide a certificate of insurance or, upon written request of the
Contracting Authority, a certified copy of the policy as evidence of insurance
protection.

XVIII.  EVALUATION GUIDELINES

XIX.

The Contracting Authority will review information obtained from the Agency to
monitor Agency activity, including attorney casdoads, support dtaff/ettorney ratios
for each area of cases, the experience level and supervison of atorneys who
perform Contract work, training provided to such atorneys, and the compensation
provided to attorneys and support staff to assure adherence.

CORRECTIVE ACTION

If the Contracting Authority reasonably believes that a materid breach of this
Contract has occurred, warranting corrective action, the following sequentid
procedure shal apply:

1. The Contracting Authority will notify the Agency in writing of the nature of
the breach.

2. The Agency sl respond in writing within five (5) working days of its
receipt of such notification, which response shdl present facts to show no
breach exists or indicate the steps being taken to correct the specified
deficiencies, and the proposed completion date for bringing the Contract into
compliance.

3. The Contracting Authority will notify the Agency in writing of the
Contracting Authority's determination as to the sufficiency of the Agency's
corrective action plan. The determination of the sufficiency of the Agency's
corrective action plan will be a the discretion of the Contracting Authority
and will take into congderation the reasonableness of the proposed corrective
action in light of the dleged breach, as well as the magnitude of the deficiency
in the context of the Contract as a whole. In the event te Agency does not
concur with the determination, the Agency may request a review of the
decison by the Contracting Authority Executive. The Contracting Authority
agrees tha it shdl work with the Agency to implement an appropriate
corrective action plan.

In the event tha the Agency does not respond to the Contracting Authority’s
notification within the appropriate time, or the Agency's corrective action plan for a
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subgtantid breach is determined by the Contracting Authority to be insufficient, the
Contracting Authority may commence termination of this Contract in whole or in
part pursuant to Section X1X (Termination and Suspension).

In addition, the Contracting Authority reserves the right to withhold a portion of
subsequent payments owed the Agency that is directly related to the breach of the
Contract until the Contracting Authority is satisfied the corrective action has been
taken or completed as described in Section X1 (Compensation and Method of

Payment).

XX. TERMINATION AND SUSPENSION

A.

The Contracting Authority may terminate this Contract in whole or in part
upon 10 days written notice to the Agency in the event that —

1. The Agency substantiadly breaches any duty, obligation, or service
required pursuant to this Contract;

2. TheAgency engages in misappropriation of funds, or

3. The duties, obligations, or sarvices herein become illegd, or not
feasible.

Before the Contracting Authority terminates this Contract pursuant to Section
XIX. A.l, the Contracting Authority shal provide the Agency written notice
of termingtion, which shdl include the ressons for termingtion and the
effective date of termination. The Agency shdl have the opportunity to submit
a written response to the Contracting Authority within 10 working days from
the date of the Contracting Authority's notice. If the Agency dects to submit a
written response, the Contracting Authority Administrator will review the
regponse and make a determination within 10 days after receipt of the
Agency's response. In the event the Agency does not concur with the
determination, the Agency may request a review of the decison by the
Contracting Authority Executive.  In the event the Contracting Authority
Executive regffirms termination, the Contract shdl terminate in 10 days from
the date of the find decison of the Contracting Authority Executive. The
Contract will remain in full force pending communicaion of the Contracting
Authority Executive to the Agency. A decison by the Contracting Authority
Executive dfirming termination shal become effective 10 days after it is
communicated to the Agency.

The Agency reserves the right to terminate this Contract with cause with 30
days written notice should the Contracting Authority substantially breach any
duty, obligation or service pursuant to this Contract. In the event tha the
Agency terminates this Contract for reasons other than good cause resulting
from a subgtantial breach of this Contract by the Contracting Authority, the
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Agency shdl be lisble for damages induding the excess costs of the
procurement of dmilar services from another source, unless it is determined
by the Contracting Authority Adminidraior that (i) no default actudly
occurred, or (ii) the falure to perform was without the Agency's control, fault

or negligence.

C. In the event of the terminaion or suspenson of this Contract, the Agency
shdl continue to represent clients that were previoudy assigned and the
Contracting Authority will be ligble for anty payments owed for the
completion of that work. The Agency will remit to the Contracting Authority
any monies paid for cases not yet assgned or work not performed under the
Contract. The Contracting Authority Adminisirator may request that the
Agency attempt to withdraw from any case assgned and not completed.
Should a court require, after the Agency has attempted to withdraw, the
gopearance of counsd from the Agency on behdf of any dient previoudy
represented by the Agency where such representation is no longer the
obligetion of the Agency pursuant to the terms of this Contract, the
Contracting Authority will honor payment to the Agency upon judicid
verification that continued representation is required.

D. In the event that terminatiion is due to misgppropriation of funds nort
performance of the scope of services, or fiscal mismanagement, the Agency
shdl return to the Contracting Authority those funds, unexpended or
misappropriated, which, a the time of termination, have been pad to the
Agency by the Contracting Authority.

E.  Otherwise, this Contract shdl terminate on the date specified herein, and shdl
be subject to extenson only by mutua agreement of both parties hereto in
writing.

G. Nothing herein shdl be deemed to conditute a waiver by ether party of any
legd right or remedy for wrongful termination or suspenson of the Contract.
In the event that legd remedies are pursued for wrongful termination or
suspension or for any other reason, the non-prevailing party shdl be required
to reimburse the prevalling party for dl attorney's fees.

XXI.RESPONSIBILITY OF MANAGING DIRECTOR OF AGENCY

The managing director of the Agency shal be an atorney licensed to practice law
in the Sate of . The managing director of the Agency shdl be ultimately
reponsible for receiving or deposting funds into program accounts or issuing
financid documents, checks, or other ingruments of payment provided pursuant to
this Contract.
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XXII.

XXIII.

ASSIGNMENT/SUBCONTRACTING

The Agency shdl not assign or subcontract any portion of this Contract
without consent of the Contracting Authority. Any consent sought must be
requested by the Agency in writing not less than five days prior to the date of
any proposed assgnment or sub-contract, provided that this provison shal
not apply to short-term persond service contracts with individuds to perform
work under the direct supervison and control of the Agency. Short-term
persona service contracts include any contract for a time period less than one
year. Any individuds entering into such contracts el meet dl experience
requirements imposed by this Contract. The Contracting Authority shdl be
notified of any short-term contracts that are renewed, extended or repeated at
any time throughout the Contract.

The term "Subcontract” as used above shall not be read to include the
purchase of support services that do not directly relate to the ddivery of legd
services under the Contract to clients of the Agency.

The term "Persond Service Contract” as used above shal mean a contract for
the provison of professond sarvices that includes but is not limited to
counsding sarvices, conaulting services, socid work  services, investigator
sarvices and legd services.

RENEGOTIATION

Either paty may request that the provisons of this Contract be subject to
renegotiation. After negotiations have occurred, any changes that are mutualy
agreed upon shal be incorporated by written amendments to this Contract. Ord
representations or understandings not later reduced to writing and made a part of
this agreement shdl not in any way modify or affect this agreement.

XXIV.

ATTORNEYS FEES

In the event that either paty pursues legd remedies, for any reason, under this
agreement, the non-prevailing party shdl remburse coss and atorneys fees of the
prevailing party.

XXV.

NOTICES

Whenever this Contract provides for notice to be provided by one party to another,
such notice shdl be:

1

In writing; and
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2. Directed to the Chigf Executive Officer of the Agency and the
director/manager of the Contracting Authority department/divison specified
on page 1 of this Contract.

Any time limit by which a paty mus take some action shdl be computed from the
date that notice is received by said party.

XXVI.  THE PARTIES ENTIRE CONTRACT/WAIVER OF DEFAULT

The parties agree that this Contract is the complete expresson of the terms hereto
and any ora representations of understanding not incorporated herein are excluded.

Both parties recognize that time is of the essence in the peformance of the
provisiors of this Contract.

Waiver of any default shal not be deemed to be a waiver of any subsequent defaullt.
Waiver of a breach of any provison of this Contract shal not be deemed to be a
waver of any other subsequent breach and shdl not be consrued to be a
modification of the terms of this agreement unless sated to be such through written
mutua agreement of the parties, which shal be attached to the original Contract.

XXVIlI.  NONDISCRIMINATION

During the peformance of this Contract, neither the Agency nor any party
subcontracting  with the Agency under the authority of this Contract shdl
discriminate on the bass of race, color, sex, religion, nationd origin, creed, maritd
datus, age, sexud orientation, or the presence of any sensory, menta, or physcd
handicgp in employment or gpplication for employment or in the adminidration or
delivery of sarvices or any other benefit under this agreement.

The Agency shdl comply fully with al gpplicdble federd, date, and locd laws,
ordinances, executive orders, and regulations that prohibit such discrimination.

XXVIIl. CONFLICT OF INTEREST

A. Interest of Members of Contracting Authority and Agency

No officer, employee, or agent of the Contracting Authority, or the State of ,
or the United States Government, who exercises any functions or responghility in
connection with the planning and implementation of the program funded herein
shdl have any persond financid interest, direct or indirect, in this Contract, or the

Agency.

B. Interestsof Agency Directors, Officers, and Employees

The following expenditures of Contract funds shdl be consdered conflict of
interest  expenditures and prima facie evidence of misgppropriation of Contract
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funds without prior disclosure and approva by the Adminigtrator of the Contracting
Authority:

1

Agreed:

The employment of an individud, either as an employee of the Agency or as
an independent conaultant, who is ether: (@) reated to a director of the
Agency; (b) employed by a corporation owned by a director of te Agency,
or relative of a director of the Agency. This provison shdl not apply when
the totd sday to be pad to the individud pursuant to his employment
agreement or employment contract would be less than $1500 per annum.

The acquidtion or rentd by the Agency of red and/or persona property
owned or rented by ether: (& an Agency officer, (b) an Agency director, (c)
an individud related to an Agency officer or Agency director, or (d) a
corporation owned by the Agency, an Agency director, an Agency officer, or
relative of an Agency officer or director.

Agency

Date:

Contracting Authority

Date:
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Worksheet A

The Agency agrees to accept the following cases from the Contracting Authority for the
duration of this Contract for the rates shown, subject to the terms of this Agreement:

Case Type

Annual Casgload

M onthly Caseload

Payment

Adult Fony

Adult Misdemeanor

Juvenile Offender

Juvenile Dependency

Civil Commitment

Misdemeanor Apped

[Specidty
Other]

Courts,

Total:

The Agency agrees to provide the following other services for the Contracting Authority
for the rate shown, subject to the terms of this agreement:

Service

Payment

Complex Litigation

24 Hour Advisory Service

In Custody Arraignments

[Other]

Total:
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