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I am extremely honored to join you in this conference’s historic first collaboration bringing together the civil and defender members of NLADA. The choice to join forces could not be more timely because many of the liberties that we hold so dear and too often take for granted, are under [a] genuine threat.  In many ways this is one of the most challenging times in history to represent those who are our clients.  Increasingly, the government and the popular media portray our clients, at best, as undeserving of attention or at worst as threats to our way of life and they regard our work as unworthy of the effort and certainly unworthy of praise.  What we do has never been easy or popular.  Today, in a post 9/11 society we too often find ourselves standing alone beside our clients.   Alone because those who question the authority of government to deny our clients the basic necessities of life, are attacked as disloyal.  Those who challenge the current efforts to turn back the clock on civil rights and social justice, are criticized as naive bleeding hearts.  Those who oppose the government’s agenda to cast aside basic constitutional rights are characterized as unpatriotic.  But we in this room know better.  When we do our jobs ... when we question, challenge and oppose injustice in all forms ... we are reminding others what it means to be loyal, what it means to have heart, what it means to be patriotic.

The National Legal Aid and Defender Association and all of its members have always fought to put justice on the national agenda. You in this room have fought in courtrooms and hearing rooms at the local level to give voice to the least powerful among us.  In times of great national turmoil you have chosen to stand with your clients when others would just as soon turn their backs.  You have fought the classism, racism, and bigotry that has often been put forth in the name of patriotism.  You have held true to the principles that built this nation.  But make no mistake, we are once again in the midst of turmoil and we have our work cut out for us in these difficult times and with this administration.  Because the government is looking to define justice as something that belongs to the few, to the powerful and as something that can be denied to the rest, the least powerful.  We in this room have to redefine justice, redefine fairness.  That, must be our justice agenda.

What I want to talk with you about today is a critical component of that agenda.  In fact, it may be the new justice frontier.  It is a justice frontier that demands your energy, ingenuity, and talent and it is a frontier that you are uniquely equipped to tackle.  That frontier is reentry – the reintegration of countless scores of men and women alike who have been released from federal and state prisons having paid their debt to society only to find that the walls of prison extend into their own communities.  Our challenge is to determine how we as lawyers, social workers, and members of communities operating at times in different forums with different areas of expertise and knowledge can begin to join forces to break down those walls.  This means at a minimum redefining our work.  Too often, we draw boundaries around what we will and won’t do.  We limit our attention and sense of our jobs as addressing the facts of the case at hand.  But the environment in which we are operating demands that we radically transform our thinking.  We need to see our work as encompassing not just the life of the case, but the life of the client.  I do not mean to underestimate the difficulties involved in this change of perspective.  But I believe you are up to the challenge.  That’s because I recognize and applaud the talent and determination that is in this room.  Traditionally in the representation of the clients whom we serve so passionately, we have had to be innovators.  Whether we have been tackling a housing regulation or the latest drug law, we’ve had to find new ways of responding to issues that others would just as soon ignore but we’ve often had to push ourselves beyond our conventional conceptions of what lawyers do and what the case is about to serve our clients well.  Let me remind you of one recent example of this.  When we discovered that the advice we had been giving clients could expose them to adverse immigration consequences, we knew that we had to learn an area of law that was new to many of us, we had to understand its intricacies and help our clients make difficult but informed choices.  We learned then the importance of being sensitive to the wide range of collateral consequences that affect our clients long after they leave custody or otherwise conclude their cases.  Whether we were civil legal services lawyers or defenders, we knew that our clients were depending on our ability to get a handle on immigration issues, so, we committed to understand the issues.  We analyzed the problem, and we devised solutions.

In my own practice in California in the late 80's civil and criminal defense lawyers collaborated with immigration lawyers.  There were unique challenges involved in learning immigration law and inserting it into our lexicon as lawyers for the least powerful.  But we knew this had to become part of what we did if we were to serve our clients well.  But what we did then was to take our newly acquired knowledge and skills and return to our separate spheres.  We used our knowledge as independent actors.

Today, I’m asking us to do something a little different.  We must not only learn that reentry poses unique demands and challenges, but as two legal communities that often work with the same set of clients in different contexts, we need to recognize that we can tackle this problem better if we work together.  We must collaborate to understand the issues of reentry, analyze its unique problems and together devise comprehensive strategies to ease our clients’ transitions back into their communities.  Our clients should not have to fight this battle alone and together we cannot be stopped.

So, what are some of the challenges that our clients face.  Let me talk with you a moment about the scope of the problem: This year approximately 600,000 individuals will be released from state and federal prisons to return to their communities.  This number is breathtaking when you consider that twenty or so years ago there were only about 320,000 people in state and federal prison.  Over the next 5 or 6 years, we can expect the numbers of individuals to be released to resemble those figures.  So, what will this mean?  First, the sheer numbers of individuals returning to communities will place incredible strains on services that are already spread pretty thin in a number of communities.  Next, those of us who are working with and thinking about low income and communities of color will have to plan for the dramatic impact of having individuals who have been incarcerated returning to families that may themselves find that they are barely surviving on the brink.   But let’s take an even closer look at the challenges so that we can begin to see the dimensions of this problem.  Take the health care and mental health challenges that are involved in reintegrating individual ex-offenders back into their communities: The Center for Disease Control suggests that 17% of the people living with AIDS passed through a correctional facility in 1996.  About three quarters of the two million people incarcerated have histories of substance abuse that typically were not adequately addressed when they were in custody.  In 1998 about a quarter of a million offenders in prisons and jails were identified as mentally ill, and again received little if any assistance in addressing these problems.  We will have to prepare our communities to reintegrate family members and friends with incredible physical and mental health care needs.  

In addition to the health challenges, one of the first hurdles that ex-offenders face upon release is finding housing.  By now we are all familiar with the United States Supreme court’s decision in Hud v. Rucker, a decision that approved the practice of federally subsidized housing administrators evicting entire families from public housing if a family member or others allegedly under the control of the lease-holder engage in illegal conduct.  The upshot of this case is that families in public housing are now in the position of having to make the Hobson’s choice of being homeless or agreeing to bar family members from their homes.  By design, this has huge implications for families and for ex-offenders who need a place to live and a chance to reunite with their families.  There are wide-ranging implications of this policy and many unintended consequences.  There are also very real economic challenges.  We will have to face the fact that we will be releasing a large number of inmates who were either not employable or simply not employed when they went into custody.  Without significant help, they will have few skills and less of a chance for employment than when they were incarcerated.  And while inmates once could use the time in custody as an opportunity to get vocational or higher educational training, all that changed in the 1980's.  Legislators were falling all over themselves not only trying to out-legislate one another in the war on drugs, but they also decided to deny Pell educational grants to inmates.  The Pell grants had been the primary vehicle for in-prison higher education and vocational training.  So the task of securing employment once released has become even more difficult because many ex-offenders lack the skills, education and training that today’s workforce demands.  Add to that the fact that some states continue to use criminal convictions as bars to a wide variety of occupational licenses and the problem becomes severe even for ex-offenders fortunate enough to have the skills to engage in certain occupations.  For example, some states bar ex-offenders from obtaining licenses to work in auto body repair businesses, real estate, and nursing.  In most instances the occupational bars are wholly unrelated to the nature or severity of the crime.  The obstacles to reentering and reintegrating into society and the legitimate economy have become increasingly steep.  And while these problems apply to all individuals seeking to reenter their communities, one segment of the ex-offender population is experiencing even more severe problems: women.  We have incarcerated an unprecedented number of women largely as a result of the war on drugs.  

Approximately one third of all women in state prison are drug offenders.  Even more alarming is the fact that 1.3 million children under the age of 18 have mothers under correctional supervision.  But women face profound difficulties trying to reunite with their families:  In some states, the convictions themselves are grounds for the termination of parental rights.  So at the same time that women ex-offenders are looking for employment and housing, they are also having to fight to regain custody of their children.  Even where the conviction does not result in the immediate termination of parental rights, we see that there are related impediments to successful reentry for women.  TANF, SSI and food stamp benefits can be denied based on certain types of convictions, placing additional burdens on those individuals trying to reestablish themselves.  And again, particularly for women, there is often a stigma associated with committing a crime and being incarcerated.  Women are often incarcerated at tremendous distances from their homes and families and as a result lose touch over the period of incarceration.  When they finally return upon release, they often face tremendous problems being accepted back into their families and neighborhoods.  In addition to these substantial impediments there are also the statistical realities of the consequences of these hurdles that society has placed in the path of our clients’ rehabilitation.

The Bureau of Justice Statistics, one of the research arms of the United States Department of Justice, released its state reentry statistics at the end of October.  Among state prison parole discharges, only 42 percent successfully completed their term of supervision.  Among those entering state prison, the number of persons entering with a violation of parole while under supervision rose from 27 percent in 1990 to 45 percent in 1999.  Finally, during 2001 there were almost 450,000 entries to state parole – a 28 percent increase over the number that entered parole in 1990.  What does all of this mean?  Well first, it means that the impediments to the success of our clients’ rehabilitation are real.  Second, and more importantly, it means that we, as lawyers – civil and criminal – will need to come up with creative strategies in working with the largest at-risk population in our nation’s history.  Our clients should not have to fight this battle alone.  Together ... we cannot ... we will not ... be stopped.

There are difficult challenges to reentry representation.  Historically we have provided indigent representation, both criminal and civil, very separately in our practices.  This method of providing services in silos of expertise is how we have served our clients.  We have traditionally defined our work by its substantive focus.  We work in housing, in government benefits, in family law, in criminal practices.  Given that we have had to learn to provide quality legal services in volume, this separation has been the logical evolution of the demands on our time.  But the needs of our clients returning to our communities don’t fit so neatly into these categories.  They cross substantive lines and often leave our clients scrambling in search of some or any assistance.  This historic conference challenges us to move beyond a vision that compartmentalizes how we provide services.  We already recognize the importance of collaborating with service providers and communities externally in other aspects of our practices.  We must now also collaborate with one another to effectively provide services for those attempting to reintegrate into society.  

This new effort to collaborate on reentry must be a new model for how we define our mission, deliver our services and define the justice agenda.  There is plenty of hard work that needs to be addressed when thinking about reentry and make no mistake ... we have work to do.  On a national level, to witness this country’s schizophrenic approach to reentry, one need only go to the Department of Justice websites for the Bureau of Justice Assistance and the Office of Justice Programs, two arms of the same department.  The Bureau of Justice Assistance operates a clearinghouse designed to aid courts in denying Federal benefits to individuals convicted of certain offenses.  This is to ensure that they are prevented from obtaining a wide range of educational and vocational federal benefits upon conviction.  On another website for the Office of Justice Programs, another Department of Justice Division, there are a series of reentry initiatives.  One is the serious and violent offender reentry initiative.  This link contains a press release from the Attorney General John Ashcroft which states in part: “This initiative helps provide individuals who have been released from prison the opportunity to become productive citizens and members of society.”  We have work to do.

On a local level, there are great tasks to be performed as well.  In my own clinical program focusing on reentry, one of the clients whom we represent pled guilty to a charge of attempted possession of drugs in a plea bargain as his first offense when he was only 17 years old.  For the past 10 years, he has worked as a counselor in a special program for kids to keep them from making the sorts of mistakes he made as a youngster.  He has advanced from the position of counselor to Deputy Director of the program.  He has designed curriculum; he has trained others; and he enjoys the best reputation of any manager in the program.  

This Fall, the program was forced to fingerprint participants because of one of their contracts.  Those who had records were told that they would be reevaluated for employment no matter how long they had worked.  The fact that they had a record – any record – would trigger the reevaluation.  As a result of this standardized review, our client now faces the loss of his job and livelihood.  The children in the program will lose a counselor, advocate and role model whom they have respected all because of a mistake that he made 10 years earlier that has not been repeated – a mistake that he thought had been a youthful indiscretion relegated to his past.  Parents, teachers, counselors, and program participants are understandably up in arms.  It is precisely these types of battles that must be waged on the local level, working with communities and litigating where necessary to remove the stigmas that are unrelated to our client’s appropriateness or ability to do the job.  We have work to do.  

In preparing for our work, we must also be inward-looking.  The issues raised in reentry are often not easily dispatched.  In thinking about the whole client, we must recognize and acknowledge that the line between victim and client is often difficult to distinguish.  We sometimes must engage the perpetrators of domestic violence as well as the victim of domestic violence.  These are difficult challenges.  In looking at the stigma to our clients, we must understand all of the ramifications of the issue.  This reconceiving of our roles and our missions will be the subject of great discussion within our ranks.  In thinking about the whole client, we must analyze the problem.  As we think about reentry, there are implications for the training of new lawyers.  So as we move forward to address solutions, we must look at those entering our profession and prepare them for the new challenges that face us.

When I began as a new lawyer, the primary focus of our training to serve our clients was training in courtroom advocacy.  Now in my clinic at NYU, I teach what we civil and criminal defenders alike came to understand through practice – that we must learn about the communities in which we work and we must engage those communities – that we must understand and teach how legislative advocacy helps our clients – and that increasingly we must learn media advocacy so that our clients and our work is not portrayed to the public as evil.

Although my clinic is the only one in the country at the moment focused on the challenges of reentry, we are working with a number of practitioners in New York City who have courageously identified reentry and the representation of this constituency as the primary focus of their work.  In addition we have been contacted by a number of law schools that are initiating the process to begin reentry clinics in the coming year.  Even with many of us here as a resource, it is you in this room that must begin to do the hard work of reentry.  Tomorrow the tracks and the panelists that have been lined up will provide the information that you need to understand the scope of the problem.  As you return to your communities, use the resources that are around you in this room.  Take business cards and call those individuals and organizations that provide technical assistance.  You civil and criminal practitioners, meet periodically; talk regularly and strategize with the people in the communities in which you work.  These collaborations internally and externally will provide you with the resources to begin crafting creative solutions.  These huge numbers of individuals ... these seemingly insurmountable barriers ... these difficult stigmas all seem overwhelming ... but all of you in this room have been the innovators.  You have been the voices for the voiceless.  You spend your days and too many of your evenings and weekends representing the least powerful among us.  Your perseverance in the face of such overwhelming odds is the wind at our backs in this struggle for social justice.  We join you in this new challenge.  Our clients should not have to fight this battle alone.  Together ... we cannot ... we will not ... be stopped.  Thank you.

