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September 27, 2002
To.  SPComments@lsc.gov
From: Gerry Singsen
Re:  Initid Commentson Evauation Insrument

This memorandum presents some initid comments on the Sixth Draft (August 9, 2002) of the
State Judtice Communities Planning Initiative Evauation Insrument.

The Instrument represents a substantiad amount of work by the consultant, John Greacen, LSC
daff and, particularly, the excdlent design teeam. When put into use, the Instrument is designed to
achieve important purposes. The Introduction to the draft states the purpose of evaluation to be “to
improve the [planning] processitsaf.” (The design cdlsfor providing the evauation insrument to Sate
grantees well before an actud evaluation, so that grantees can “revise or enhance their planning efforts
before the evauation takes place.”) But the purpose of the State Justice Communities Planning
Initiative is described as much more ambitious: “to insure the highest qudity and maximum leve of
sarvicesfor potentidly digible poor persons.. . . with the ultimate god of fully meeting dl of those
needs” Even with the necessary limitation of this evaluation to the work of LSC grantees and the legd
needs and legd services they may lawfully provide with LSC funds, thisis agreat ambition.

| want to urge dl those involved not to shrink from this ambition.

The firgt, and by far the most devel oped section of the current instrument envisons extensive
evauation of the planning process, with detalled inquiries into the participants, entities, Sructures, events
and plans produced. The second section, only sketched in broad outlines so far, anticipates evaluation
of how well the plan, as drafted, has been implemented. The third section proposes eight specific
numerical measures of “the performance of date lega services programs, al eight measure dimensions
of capacity building and service delivery a the core of client centered legd services” The actud
measures, however, primarily examine the ructura eements of the ddivery system, including its cash
and pro bono resources and whether their deployment is relatively equitable both geographicaly and in
terms of the characterigtics of client groups.




Nothing in the evauation indrument attempts to measure the “quality” or effectiveness of
services. Nothing in the evauation ingtrument attempts to determine the benefits for clients, or the cost
to clients, of the state plan and itsimplementation. Process, plan and structure are reviewed, but not
outcomes.

A Little Background

The LSC “date planning” initiative began in 1995, in the face of potentia eimination of LSC
funding by the * contract with Americal’ Congress. Its mgor purpose was to compd the participantsin
the state’ s system for delivering legd services to low income persons to face the possibility of an end of
federa support and to prepare for afuture without LSC. That didn’t happen. Nevertheless, the idea of
state-level planning and respongbility for service ddivery seemed right, and some states made mgjor
changesin thar ddivery sysems, including reconfigurations, as aresult of the 1995 gate planning effort
and the Congressional redtrictions. (Among those states were Washington, Connecticut, New
Hampshire, Vermont, Massachusetts, Delaware and Pennsylvania)

After John McKay became LSC Presdent, the present state planning initiative took shape.
Through Program Letters and staff activity, LSC effectively guided its grantees, more or lessin
partnership with other service providers depending on the State, to formulate a sate-leve plan. The
plan was to ded with improving access, effectiveness, resources, client self-help, pro bono, the use of
technology and efficiency. An important part of the plan (increasingly important over the last four years)
was finding the “ configuration” of LSC grant service areas that would best support achievement of the
other gate planning gods. Latein 1998, L SC announced that it would reconfigure some service areas
in the San Francisco, Cdifornia area even though the state plan did not cal for such change.

During 1998, and each year thereafter, LSC has been urged to take stock of the consequences
of gate planning, including reconfiguration. Given that mgor state planning changes began in 1995-96,
and included substantia reconfigurations, there was obvious experience that could be eva uated.
Successes and failures, benefits and costs, could be assessed and could be reported on by LSC. This
might provide other states with guidance as they planned and implemented their own state-level systems.

Both the Project Advisory Group and NLADA, beginning in 1998, asked L SC to undertake
evauation of the results of state planning. But LSC, sometimes through the direct satements of
Presdent McKay, refused. Indeed, theidea of evauating and learning from the results of state planning
was sometimes characterized as resstance or as atactic for protecting “turf.” For LSC leadership, it
was apparently sdf-evident that “ state planning” would be good for clients, and that planned
communities would be better than historical ones. It sometimes appeared, however, that sdif-
examination might thresten the agenda of the LSC leadership. If some aspects of state planning proved
wadteful or ineffective, required mid-course corrections might be embarrassing.

The New Evauation Insrument




| support sate planning and | am encouraged that LSC is embarking upon an evauation of date
planning. The development and implementation of Sate plans has proven to be very chdlenging. Even
after seven years, most states are only in the early stages of developing a comprehensive, integrated,
dient-centered, effective and efficent high-qudity satewide ddivery system offering afull range of
services for the highest priority legal needs of the state's low income residents. Mogt of the initiatives
planned but not implemented in many places have dready been tried in others, thereis Hill timeto learn
and guide.

Perhaps more important, LSC needs to be careful about the effect of the measures it chooses
and does not choose. It isatruism of measurement systems that “you get what you measure.” Right
now the draft Evauation Insrument is primarily measuring process, planning and structure. Even the
numerical measures emphasize process (e.g., distribution of resources). It is predictable that the state
planners will bend their efforts to produce more process, planning and structure if that iswhat LSC
measures and gives value to. But the godswe dl agree on are about effectsin clients lives— the
outcomes produced for clients through the process, planning and structure. At the very least, the
conseguences of process, planning and structure need to be visbly measured and given high vauein
order to avoid the message that they don’'t matter.

The Evauation Instrument should be extended to include the aspiration that state planning lead
to higher quality and more effective services and increased levels of service. The Evauation Instrument
should test the impact of planning and implementation on the quality, effectiveness and quantity of
different kinds of client servicesin the Sate.

| do not know how best to do this, but can put forward a couple of ideas that might indicate
what | mean. For example, add anew Section 4 that asks what actions were planned to improve
quaity, effectiveness or increased services and whether or to what extent they have had that effect.
Like Section 2, this section might score on severd criteria, such as the extent to which the effect was
achieved, how the state knows about effect, and whether the State has paid attention to effects.

Another example might be to interview some advocates whose work might reasonably have
been expected to be affected by e ements of the state plan that have been implemented. Perhapsa
small sample of al advocates in the state would be interviewed. These advocates could be asked how
dient lives had been changed as aresult of cases and matters they had completed, and how those
results had been improved or affected by implementation of the state plan. (E.g., Lawyer 1 reportson a
sampled case that a newly implemented state training plan led her to know how to negotiate an eviction
case, resulting in aclient staying in her gpartment for at least Sx months rather than just one, which was
the more normal result obtained before the training.) Obvioudy, these reports would be anecdotal and
assessment of causdity between actions implemented and results obtained subjective, but that does not
gppear to be a problem esewhere in the draft Evauation Instrument.

Similarly, the evduation instrument should encompass the consequences for clients seen through



sarvices provided by both L SC-funded organizations and by other organizations that were affected by
the planning, such as socid service agencies providing ass stance to sdlf-representing individuals who
use web-ste and pro se materids.

Because resources are o limited, the Evaluation Instrument should also pay attention to what
date planning is costing. The cogs are varied. Some experimenta technologiesfail entirely, or fail to
produce what they promise. Perhaps the aggregated greater individua benefits of afew extended
representation have been traded for the lesser individua benefits of many “advices’ or brief services, or
avery substantid investment in telephone advice has yet to produce the promised volume of brief
services. Service area consolidation may have so taxed management and leadership resources thet the
quaity and quantity of client services have dropped because new systems have yet to work,
experienced staff have been replaced by inexperienced and suddenly larger programs are sill miredina
higher volume of administrative duties. Perhaps inquiries of this sort could be added to Section 2.
Without inquiriesin this area, LSC may foster the false impression that change is good regardiess of its
cost and that state planners should ignore the financia and opportunity costs they incur when choosing
the actions they take (or forego).

Theissues | have raised here are very substantia, and developing the ways to include quality,
effectiveness and cost/benefit andyss will take alot of thought. But without that thought the results of
this new evauation process will betoo little for their cogts.

The ultimate questions about state planning involve its contribution to client services. Each date
is an experiment in progress on these questions. While the ultimate answers are not yet avallable, we've
been doing this long enough that we should figure out what is happening. Process and plan and
structure matter, or at least SO we believe. But to what? Do they matter to ultimate client benefits?

L SC should do the work to find out, and not just develop an expensive and time-consuming process to
measure Process.

| look forward to helping, in whatever way | can, in the important venture to make this
evauation process successful at finding out how state planning leads to better outcomesfor clients. In
the meantime, however, there are some smdler issues and problemsin the draft which | will briefly
mention because | anticipate that the testing of theinitia draft will go forward without resolving the larger
questions | haveraised. These samdler issues and problems might well be dedlt with before the first test
of the evaluation ingrument.



Initid Comments on Smaller 1ssues and Problems in the Draft

Genera Comment: The Draft does not gppear to answer two relatively important questions about its use
in the LSC funding system.

1) Will the scores on individua items (e.g., 1.1.8) be added or aggregated together in some
fashion, or will the scores on mgor headings (e.g., 1.1 Overdl Rating) be aggregated with other
magor headings, or will the Overdl Ratings for the Parts (e.g., Part 1) be aggregated with the
scores on the other parts, or isthe only final “score’ for Section | the “Overdl Rating” in Part
5?7 Same question for Sections 2 and 3. Isthere any sense of “weight” assigned to different
guestions, subquestions and subsubquestions? If there is no comment on this, dl separate
measures may be accorded smilar weight, and the highly detailed listingsin Section 1 may
appear to be of greater importance that the implementation assessments.

2) What are the potential consequences of any or al of the scores? Perhaps some comment on
this would be appropriate?

Generd Comment: The State Planning Congderations, in Program Letter 98-06, and the origind date
planning encouragementsin the 1995 letter and in Program Letter 98-01, were explicitly designed to
urge dtates to take responsibility for the whole spectrum of the state’ s ddivery system and to improve
access to sarvices, quality, effectiveness, resources, assstance to salf-representing individuds, pro
bono, the use of technology, configuration and efficiency. Planning was a critica tool to achieving these
ends, but the ends were what mattered. The structure of the draft Evaluation Instrument is not
consstent with these goals because it emphasizes, in both length and sequence, the process concerns
rather than the results of the work.

Perhaps a symbolic change would put the emphasis more where it belongs. Make the current
Section 2 (implementation of the state plan) into Section 1. Put the proposed Section 4 (does it
produce good results for clients) as Section 2. Leave the numerical measures as Section 3 and make
the current Section 1 (evaluation of process and structure) into Section 4.

Trivid Comment: pagination of table of contentsis off.
Section 1:

Generd comment: The criteriafor the top scores contain a number of state plan eements which do not
appear in any prior LSC statement of state planning considerations. For example, to get atop scorein
1.1.6, adtate plan would have to have: “ gtate planning body has authority to compel involvement of al
programs” That'snew. (It dsoisnot clear to me whether the referenceto “dl” includesthe
“programs’ that are not L SC-funded, athough | suspect the answer isthat it islimited to LSC
grantees.)



L SC should prepare adocument stringing together dl of the “5" point criteriaused in the
Evduation Ingrument. This might be provided to grantees as a new state planning guide. Or, inthe
dternative, to the degree these “5" criteria are quite a bit beyond current requirements, LSC might
prepare guidance for the evaluators on why the states are being scored on criteriathat have not applied
to them.

1.1.1 “Expressed gods of clients’ needs definition. For example, isthis areference to demand for
sarvices expressed through phone calls and people coming to offices, to legal needs surveys or to client
council preferences? Similarly (and thisistrue in severd places in the instrument), how does LSC mean
to assess the interaction of “state” priorities with the required program priorities under 45 CFR 16207

Similarly, the low score for planning “dominated by planners views of the needs of their clients’
seems crudely stated. What if the planners are drawing on extensive studies and choose to emphasize
that information over some specid interest pleading? IsLSC trying to vaorize authentic client voices
over socid science research? If so, it might be best to say so directly, and explain why. Needlessto
say, this possble conflict is not dedt with meaningfully in the current state planning considerations and
guiddines. Similarly, if thered point isto give alow score to sate planning in which executive directors
of L SC-funded organizations exclude concerns about the legal needs of clients and the voices of clients
from planning, it might be best to say so more directly.

1.1.2 Here and e sewhere the Evauation Instrument may not be well designed to assess successin
large- population states that are using regiona ddivery systems, such as New York, Caifornia, Horida,
Ohio and Pennsylvania. LSC has accepted these regiona systems and the scoring criteria should not
autometicaly assign lower scores to such states. One of the reasons for regiond systemsisthat a gate
plan in such complex states may reasonably conclude that decisions about many issues are best made
regiondly (within a state system that pays attention to ensuring that decisons are, in fact, made).

11.3and 1.1.6 Thereferenceto “programs’ in the criteriais confusng — does it mean “L SC-funded
programs’ or must the “authority” be accepted by all providers (e.g., the Protection and Advocacy
system, the Area Agencies on Aging and the courtsin their dedling with assstance to sdf-representing

litigants)?

Here and dsawhere in the Evaluation Instrument, a new vision appears of the authority of the
gate planning body and the state plan. 1t isavison not hinted &t in earlier guidelines and consderations.
At the very leadt, the terms by which states are to be judged need to be defined. What do “authority”

and “compe” (see 1.1.6) mean in this context, and to whom do they apply? AsJohn Arango has
suggested more generdly, terms of this sort are more appropriate for regulatory enactment than back-
door enforcement through evauations.

1.1.7 The requirement of “staff support” for state planning is not defined or explored in the state



planning consderations. (See, dso, reference to “staff” in 1.1.8.) What does it mean and where does
it come from? Isthere anew requirement for a separate, funded staff for the state planning body? Is
bar gaff sufficient? Clearly, affing by LSC-funded program staff is not an acceptable option, however
firmly assigned the saff may be, snceit drawsonly a“3.”

Genera comment: Taken together, does LSC mean to add a statement to the state planning
congderations that would read something like this?

“To be adjudged ‘excdlent’, the state shdl have a gate planning body, with its own sufficient
and effective gaff support separate from donated staff or program staff, that has the authority to
compd dl LSC-funded programs in the state (regardiess of the complexity of the state) to
comply with whatever it puts in the state plan.”

If not, then the current criteria are incorrectly defined. If thisisintended, it would be better to say so
directly and in amore appropriate fashion than the draft Evauation Instrument.

1.1.9 Criteriafor score of 1 seems awkwardly expressed. Do you mean“. . . would have an impact
that participating entities perceive to be adverse”?

1.2 All of these interests are gppropriate for a state planning body, but no state planning body will
encompassthem dl. Tegting for “inclusveness’ in the manner suggested will be terribly subjective
without more criteriathan this. Are there, for example, some essentia participants under state planning
guiddines (eg., dients)? If 50% of these interests are represented (I assume some sort of matrix of the
members and the interests would be constructed) will a state be assured at least a“3"? This needs
some work to avoid it becoming an endlessly disputed but dmost meaningless measure.

1.4 I1sthe“vison” referred to the 1998 “vison”, the 2000-7 “vison” or the current “vison.”

Must it be avison of the state planning body (authority to compel) or is something adopted by an
earlier, less directive but nevertheless participatory process acceptable? Isthe interest here whether
the vison was “formally adopted,” whether it has acceptable content (e.g., client-centered, but isn’t
there more) or whether the vison has a meaningful connection to the delivery sysem (generaly known
and accepted)?

Part 2 Does the use of the word “rigorous’ in the title to this part introduce a new criterion for state

planning? What isits content? The subsections ded with organized and systematic input from diverse

stakeholders, collection and use of empirica data, tracking plan implementation and revison of the plan.
Isthat “rigor?’ Perhapsthisisn’t the best word.

2.2 The use of timey empirical dataislaudable. Buried in the list, however, is a data source that is
diginctly different — “extant program evaluations.” Peer review systems, evaluations or other
performance reviews by the state system are expensive, difficult and indispensable to an effective Sate



ddivery sysem. Ther purposeis different in kind from the other data sources listed, which are either
about client- centered data (good) or reatively smplistic performance information from Statistical
systems (useful but limited). 1t would be better to have a separate subpart which directly inquires about
the ways that the state ddlivery system pays atention to the quality and effectiveness for clients of the
legd work of at least the LSC-funded providers (better, of course, dl the providers) inthe state. “5"
might be an implemented system of peer review which is used to guide improvements. “3" might be a
trouble response system, peer review in times of locd problems. “1" might be no attention to finding out
quality or effectiveness.

3.1.1 Thereis adifference between “addressng” the needs of al the potentidly digible dientsfrom dl
the groups and actudly “serving” those needs. The definitions dide the two concepts. In fact, pursuant
to 45 CFR 1620, an L SC-funded program may well exclude one or more groups of igible clients
based on priorities for the use of scarce resources. The plan should address dl groups and their needs,
and should not discriminate for impermissible reasons, but the criteriafor “excluding” are not consstent
with 1620.

3.1.2 The phrase “ potentialy eligible poor persons with lega needs’ istoo smilar to the phrase used
elsawhere in the criteriato refer only to LSC-funded program dligibility. Perhaps it would be better to
refer to this group as“low income state residents with lega needs’.

In the definitions, you might sart with an explicit acknowledgment that LSC is one of the funding
sources with targets. E.g., “Most funding sources, including LSC, target .. . .”

3.1.3 and 3.1.4 These appear to be parts of the same broader criterion — identify and propose redigtic
means to overcome barriers.

3.2 “Expressed client goals?” See earlier comment. Isthere an intention here to avoid saying “full
range of legal needs’ and “full range of client services” which isthe language used in prior Sate
planning guiddines? If thereis, it would be better to address the purpose of the language change
directly.

3.2.1and 3.2.2 Seeearlier note about the distinction between “address’ and “serve.” What does
“address’ mean here? How does thisrelate to 1620. For example, if LSC-digible low income
persons (not yet clients) seek help with name changes, but an LSC grantee gives name changes alow
priority and “excludes’ those services, can the sate get a“5"? | assume the intent of “address’ isto
have an dternative method of hep in low priority matters, such as a website with sdf-representation
forms and explanations. Thismight be clearer.

“Identified by clients” — thisis sSimilar to “expressed client gods’ but could just mean “ services
sought by digible gpplicants for services”



A more complicated problem hereis that the plan, under earlier guiddines and even under 3.1.2
hasto “address’ the full range of servicesfor dl low income residents. | think the intention of 3.2.1 and
3.2.2 may beto inquireinto the plan’s method of dealing with the subseat of services and needs that an
L SC-funded program can provide. But I’'m not at dl sure.

3.2.2 In what legd forums may LSC funds not be used? None. The parenthetical is mideading.

3.3 and 3.4 Almost al of these topics deserves to be the subject of a separate score because these are
magor headings for state planning under PL 98-6. Thisisthe meat of planning, as opposed to the
process and structure, and the message of this section is that none of these topics redly matter very
much.

3.4 Theincluson of “unbundled lega services’ isodd. Itisn't like the other topics, it doesn't gppear in
earlier guiddines, and it isby no means clear that it is asimportant asthe other tools. I'd drop it. |
would add “materids for sdf-representing individuas® (not limited to litigants, Snce many sdlf-
representation Stuations, eg., wills, do not involve litigation).

34and 3.8 Thelngruction regarding hotlinesis avkward. 1t would be clearer if worded
afirmatively: “A Legal Advice Hotline offerslegd advice over the telephone, not just intake digibility
determination.”

3.5 Because PAI isrequired under 45 CFR 1614, the use of private bar/pro bono attorneys should be
in3.4. It smeaninglessto include “ gaff attorneys’ here. If the question is revant (where hasiit ever
happened that plans overlooked staff attorneys), it belongsin 3.4.

This Part is about whether the plan is “comprehensive.” Perhaps the remaining categories
would be better subjects of aquestion like 3.1.1. “A date plan should address the possible use of”
rather than “the plan callsfor use of” each category of professond.

3.6 The state plan should not maximize sarvicesto dients eigible for LSC-funded services! It should
maximize services to low income residents, some of whom may have the highest priority needs for
services even though they, or their pecific legd problems, are indigible for services by an LSC-funded
organization. The last sentence of the definition should end a “within the state.”

3.7 Trivid: Engagement “of” or “with”? Probably “with”. Again, it might be more congstent to ask
whether the plan “addresses’ engagement with the various types of entities. If the point hereis
collaboration accomplished, as opposed to consdered, that should be made clear. If that isthe point,
doesit belong in Section 2?

3.10.2 Thereis an unintended suggestion in the last sentence of the ingtruction. It could be read as



asking whether the gate plan includes a srategy through which the L SC-funded programs or other legd
services providers obtain these types of funding. Since you mean that the plan should include support
for the courts or other entities that get these funds, the sentence should probably read “. . . includes a
Strategy or Strategies to assist the courts and other entitiesto obtain funding . . . .”

3.11 The emphasis on the plan including quality assurance strategiesis good, but there are too many
drategies lumped together here. Again, the meat of Sate planning is to make a differencein client
sarvices. Almogt everything listed here is an important part of the ddivery system, and many are
required. They could be dl listed separately and scored separately. Or they could be lumped in smaller
groups, perhaps one for learning processes (training and the like), one for assessment processes (peer
review and the like), one for sandards and one for discipline (bar discipline and client grievance and the
like). Please don’t send the message that these topics are so trivid that they don't need separate
consderation.

4.1 The evaduator should be explicitly asked what dternatives to the current configuration the evaluator
has congdered, including dternatives that decentrdize the configuration.

The heading of 4.1 should not limits the configuration discusson that followsto “maximize
access’ dince the configuration criteria are about more than access.

One of the places where costs of state planning have been high is reconfiguration. If cost is not
dedt with in Section 2, it should be raised here through inclusion of anew section 4.1.5:

Implementation Cogts and Benefits of Reconfiguration. Evauator will assgn a score based
upon his or her impression of the extent to which the configuration of service providers
contained in the plan:

Has been implemented in an effective and efficient manner

Has incurred unnecessary or excessive costs

Has been so difficult or inadequately implemented thet, to date, the benefitsto clientsin

the tate have been outweighed by the costs

Has the potentid to eventudly produce aggregate benefits to clients in the state that will

outweigh the aggregate costs incurred in making the reconfiguration.

Section 2

This Section seems undervalued and underdeveloped in the draft Evauation Instrument, perhaps
because it receives five pages as compared to the thirty-nine accorded to the Process and Coverage
materidsin Section 1. | suspect gppearances are deceiving. A norma state plan, dealing with al the
categories of concern in a serious way, will have many dozens of “actions’. Some have hundreds. At
what level of detall isthe Evauation Instrument actualy designed to be used? Isthe Evauator to list
150 “actions’ and then the State (perhaps that sufficient staff mentioned in Section 17?) to respond with a

10



narrative description for each of the 1507 How detailed anarrative is desred? How many additiona
actions?

At what level of confidence does the draft Evauation Instrument anticipate that “the eva uator
will independently verify the information provided’? Will the verification involve phone calls and
interviews, or actua examination of documents and observation of performance? Will the verification
be documented as part of the evaluation report, so that disagreements about the information can be
resolved?

How will the evaluator be guided in weighting actions implemented and actions delayed when
assigning an “overdl score’? Indeed, what weights are to be assigned to the “relative importance” of
each of the gods of the State Jugtice Communities Planning Initiative? How is the “relative importance’
of each action to be weighed in the scales of those gods?

Asan adde, what are “the gods of the State Justice Communities Planning Initiative” These
should probably be explicitly stated.

Asdready noted, | think this section is much more important than Section 1, and should
become the new Section 1. Perhaps more time could be spent figuring out how thisis intended to work
before the instrument is field tested, since the actual achievements of a Sate plan are a the heart of what
should be evauated (dong with the consequences of those achievements). 1t is my guess that the report
on Section 2 will run hundreds of pages, while the report on Section 1 will be just afew dozen. | am
not clear this has been intended by the drafters.

Section 3

| believe in counting, and support the endeavor of this section. But thereisagreat risk of
counting what you can count, instead of counting what you care about. The old joke involvesthe man
looking for his contact lens under the lamppost when he lost the lens up the street. Why is he looking
there? Becausethelight is better.

What we count now, cases closed by type of lega subject matter and extent of service, isa
reasonable proxy for the quantity of work that lawyers and paralegasin a program do. But it does not
alow meaningful comparison because funding varies so greatly  The possible related count, of cost per
case, is more perilous because it introduces a potentia for comparison that ignores priorities and
effectiveness and outcomes. More than a decade ago | concluded that peer review assessments were
the best way to measure what mattered in the work that programs do, even though the results were
necessarily subjective, narrative and inherently resistant to quantification. Since then the “ outcomes
measurement” process has become considerably more refined, and offers some of quantification of the
most meaningful aspects of legd serviceswork. LSC has embarked on a performance measurement
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inquiry which may lead to good measures & the leve that matters.

Meanwhile, the draft Evauation Instrument seeks some beginning “ objective measures of the
success of gate justice communities planning.” My mgor comment appears at the start of this comment
— thereis vaue to subjective measures of the consequences of sate planning, including the
consequencesin client services.  As noted on page 3 of this comment, the Evauation Instrument should
be extended to include the aspiration that state planning lead to higher qudity and more effective
services and increased levels of service. The Evaduation Instrument should test the impact of planning
and implementation on the qudity, effectiveness and quantity of different kinds of client servicesin the
date.

| have afew comments on the current proposals for numerica measures.

A.1, A.2and A.3 Trivid — | think the formula should include “multiply by 100" so that the fractiona
results called for are converted to an integer between zero and 100, as intended.

A.3. Typo— thelast ingtruction probably should be * coordinated advocacy onissues. .. ."

A.4 Technicd. Thefirg Ingruction will lead to violations of FASB Statement No. 116 if peopletry to
follow it. That Statement requires that pledges and contributions “owing” be reported as revenue when
no longer contingent. Many legd services organizations are reporting pledges as revenue because it is
required under these accounting standards. So the ingtruction’ s parenthetical should be dropped.

“State and loca government” under 45 CFR 1610 includes IOLTA. The second paragraph of
the ingruction should say whether IOLTA isincluded or excluded from the definition here.

A4, A5, C.1and C.2 What poverty population should be used in the caculations? A.4 doesn't say.
The other sections use 125% of the federa poverty guiddines, presumably from the 2000 Census
results. There are third problems with using 125%. Firg, asnoted in A5, it isn't the full digible
population by income. It dso isn't the actua population digible for services from an LSC-funded
program because some of those counted areindigible.  Second, the distribution of fundsby LSC is
based on 100% because Congress desires a uniform and equitable distribution formula. 125% bresks
that uniformity. Inevitably, the LSC data gathered here will be combined with the LSC funding data, but
the combination won't work because one set of dollars per poor person will be usng 100% while the
other isusing 125%. Third, anumber of programs do not use 125% for digibility. The confusion
should be cut off now by using 100% data; the Sate to state comparisons will work just as well either
way and dmost everyone makes the 100% population eigible (one program at least used to use 80% of
the poverty leve for digibility).

Trivid: | would include cents as well as dollars per poor person. While the datais not truly
meaningful, it isthe tradition to report dollars per poor person in dollars and cents.
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A.5 There are two problems with the measure of poor persons per lawyer. Firg, it does not include
FTE pro bono lawyers, contract lawyers or judicare attorneys. At least the latter two, funded with
program money, are essentia to a proper comparison among the states. Perhaps pro bono should be
excluded except for organizations expending alarge portion of their resources on encouraging pro bono
(e.g., Boston’s Volunteer Lawyers Project).

Second, many lega services organizations use pardegds as advocates. For atesin which this
istrue, the measure of poor persons per lawyer produces an artificidly high number because the
denominator excludes a significant number of advocates. In my experience, the measure poor persons
per advocate is the better measure for comparing systems in their deployment of resources among the
potentia clientele.

B.1 LSC hasthis data now for each L SC-funded program; why is thisto be produced by a separate
report?

Thisis't redly a state plan measure because it excludes the work of organizations without LSC
funding. In some dates that isthe mgority of the legdl services work done for digible resdents. While
the count will never be complete because smdl organizations will lie beyond the pae and some larger
oneswon't comply with the CSR and M SR categories, why not make the attempt to count more
comprehensvely? At the very least, put a question in the planning area about “address the problem of
counting how many are served” and ask for more comprehensive information in Section 3.

Cases closed is aflawed measure if “quantity of service provided” isthe thing to be measured.
Open cases have been worked. It may be true that the number of cases closed captures anormalized
representation of the hours worked each year, but I’m not aware that that premise has been tested.

However, the real question may not be cases closed (which LSC knows for its grantees at
least) but “penetration.” What portion of the digible population is recelving services during ayear. For
that data, the open as well as closed case datais essentid, and so is a different way of counting our
potentia clients.

A program serving a 100% of poverty population of 1,000,000 may close 25,000 advice and
brief service cases and 6,000 extended service casesin ayear. A smple measure of penetration would
be 31,000 cases divided by 1,000,000 poor, or 3.1%. (Note: on this measure, the nationa penetration
of LSC-funded programsis about 3%, with one million closed cases and a poverty population of
35,000,000.)

A somewhat better measure would recognize that our clients are ether families or unrelated

individuas, not “persons’ counted by the census (a large share of the 1,000,000 would be children,
after dl). Inapopulaion of 1,000,000 poor, there are perhaps 200,000 unrelated individuas and
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800,000 people living in families that average 2.7 persons per household, or roughly 300,000 families.
That meansthat 31,000 cases closed is a“ penetration” of 6.2% (31,000/500,000).

But even that undercounts the true penetration because this hypothetica program probably has
5,000 open cases at the end of the year. These are families or individuas who have aso been served
during the year, for atota of 36,000 and a penetration of 7.2%.

Why isthisrelevant? Because we aspire to provide access to far more people; indeed, we
hope one day to be available to provide an gppropriate level of lega assistance through the complex,
extended, comprehensive, integrated., client-centered, statewide ddivery system to every low income
resdent with asignificant legal problem. Penetration is a measure of how we are doing; closed casesis
not.

Pat C The heading saysthis materid isto measure “Equity of Output.” Inwhat appearsto bethe
standard jargon of measuring performance, however, resources per poor person isan “Input” measure.

C.1 Who is expected to report this data? The instruction says “states’ but it is probably the LSC-
funded programs to whom such an obligation can be directed. Failure to provide the data may be a
state plan weakness, but that won't compel the data to be produced by nongrantees of the LSC
system. Thiswill dso make the measure inconsstent, since the absence of data from some providers
will create a reporting disparity separate from actuad performance. Perhaps there will need to be aside
report from the Evaluator regarding missing data?

As others will say more completely than |, very few states (one or two) have data on the actua
numbers of hours spend on pro bono. In Massachusetts, where | served on the Supreme Judicial
Court’s Pro Bono Rule Committee, the idea of mandatory reporting provoked a revolt among segments
of the private bar, including the leadership of the Massachusetts Bar Association.

C.2 This measure gppears to involve aclose question. It is desirable to measure penetration in some
fashion for each relevant segment of the digible dlient populaion. Similarly, encouraging states to pay
attention to such penetration seems congruent with state planning and delivery system objectives. At the
same time, each new data gathering will have a cost — and the system changes will make a Sgnificant
contribution to the unproductive administrative burdens that dready drag L SC-funded programs away
from serving dients. In addition, | wonder if thereis any data suggesting thet there is significant
discrimination, or ignorance, about the distribution of services among these groups? Isthereared
problem which this expense is designed to address? Or isit an example of something that seems
sengble and ussful but won't redly do much good and will inflict too much cost for the minima benefits?
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