G -. a MNaTioNAL 1625 K Street, MW, Solwe 800

i ' LecaL Aiba Washingron, THC. 20006-1604
DEFENDER T: 202, ‘_-?3-"’._”_11”
| ASSOCIATION | wwwnladi.ong
MEMORANDUM

To:  Lega Services Corporation
From: Don Saunders, Director of Civil Lega Services, NLADA

Re  Initid Comments on State Justice Communities Planning Initiative Evauation
Instrument

Date.  September 27, 2002

These comments are provided in response to LSC’ s request for input regarding the initial
draft state justice community evauation instrument developed for field testing in
Washington State and Kentucky thisfdl, and for full implementation in 2003 in 18 Sates.
NLADA looks forward to working with LSC throughout this test processto ensure the
development of a system that most efficiently and effectively provides the informeation
and assessment that LSC seeks through thisinitiative.

Given the myriad of issues raised and the detailed information sought in the draft
instrument, neither the NLADA Resources Committee, Civil Policy Group nor Board of
Directors have had an opportunity to develop policy positions and recommendations
regarding many of the sgnificant issues posed by the draft. Therefore, these comments
are submitted to raise at the front end of the process a number of concerns and questions
that have been aired during frequent discussons among NLADA' s leadership and its
members. Thisis not to imply that the various concerns have been overlooked or
disregarded by L SC aff, its consultants or the members of the Design Team. We look
forward to working with LSC and the test states in striving to address these and other
concerns through broad deliberation, discussion and refinement during the course of the
field test.

While NLADA has raised a number of the specific concerns of our members throughout
the LSC dtate planning process, the Association has generdly been supportive of the
overdl gods of establishing integrated, comprehengve ate justice communitiesin every
date. We have worked with LSC and our congtituents throughout the process in striving
to make the goals of state planning redities with regard to improved stakeholder
involvement and ownership of the justice system; increased and diversified fundraising
capacities; maximization of the impact of technology to improve delivery; grester
involvement of the private bar resource; and increased capacity for training and support



for the ddivery of qudity services. We have aso gone beyond the scope of LSC, given
the Congressond mandates and limitations on the use of federd funding, to encourage
the development of capacities in every state to address both particular groups of clients
and advocacy needs restricted to LSC grantees.

It isfrom this experience that we raise the following questions and concerns. To the
extent that these comments raise issues that LSC staff or the Design Team can address
through changes to the draft prior to its release this fdl, we would welcome those
changes. If the concerns raise deeper policy questions that should be considered asLSC
tests the document and eva uation process this Novermber, NLADA will work actively
with LSC in fashioning answers that work for both LSC and the justice communities it
seeksto evaluate.

GENERAL CONCERNSOR QUESTIONS

Scope of the evaluation. While much practical information will be gained
through the Washington and Kentucky experiences, we question whether the detailed
information requests and the broad net which is cast across the community (far
beyond L SC-funded entities) will not creste overly burdensome time demands and
costs on states to comply. How much will this process cost? Who will assume these
costs? Will the outcome result in better services for clients? Does the document
really need to be 55 pages? Could it be significantly smplified?

In many states, non-LSC entities are likely best placed to lead the evaluation process.
Will they cooperate? Will they be compensated? What input will they haveinto a
process directed toward LSC grantees, particularly if they fund equd justice
initiatives themsaves?

Inherent limitations of L SC-led evaluation process. Many states have crafted
visons of a gate justice community that include components that go beyond the
limitations inherent in LSC funding given the regtrictions placed upon that funding.
These states have endeavored to ensure that dl clients have access to the justice
system and to dl the tools and forums that are embodied therein. NLADA srongly
supportsthat vision.

It would not be appropriate for LSC to evauate state justice communities that provide
sarvices restricted to grantees of LSC funds. What will be the impact of looking a a
date justice community through the lens of the federd redtrictions? Will we indeed
“get what we measure’? The state planning process at its essence was designed to
develop strong capacities in tates to define and devel op the best possible justice
sysems given locd redities and possibilities. If agtate' svison goesbeyond LSC's
cgpacities, what will be the impact of defining “ state justice community” in terms of

the more narrow, federdly supported component? How will/should those broader
systems be measured?



Participation by non-L SC entities. Much of the andyssand information
contained in the draft instrument is dependent upon the participation and buy-in of a
host of entities and stakeholders beyond the reach of LSC funding. How can grantees
ensure they will participate, either by being a part of the “ state justice community” or
by proving the information being sought? What will be the impact on the evaluation
if they do not?

Relationship of evaluation processto competition for L SC funds. The prior
guestion and many others take on a different perspective depending upon the impact
that this evauation will hold in relaionship to the competitive bidding process for
LSC funds. It might be a meaningful indicator of the relative hedth of a sate justice
community if these non-LSC entities indeed chose to participate voluntarily.

However, if not, will LSC grantees suffer? What impact, if any, will the assessment
of the gate justice community have on LSC’s opinion of the qudity of a specific,
individual LSC grantee? Can it have such an impact without a specific LSC
regulation to thet effect?

Isthe evaluation process consistent with the goals of state planning? A
paramount goal of the LSC state planning process, and a stated god of this evauation
instrument, is the creation of dtate-based justice systems. The design of this
ingrument and the process of evauation might not be consstent with those goals.
Better outcomes for clients are obvioudy the underlying god of any state justice
community. Areyou getting a that by focusing so much attention on the structure of
the state system? Are you redly judging a state againg its state plan, as you purport,
or againg anationa view of what is an optima structure?

Section 1 in particular focuses upon a variety of structurd issuesrelated to a Sate
system in aweighted fashion. Many LSC grantees and state planners might wonder if
the highly weighted components do not amount to an LSC view of what a system
should look like. Many highly effective systems throughout the country have
developed components that work, but thet reflect poorly in your ratings syslem. What
will be theimpact of such an instrument? What message will it send to Sates?

Doesthe draft contain new L SC policies regar ding state planning not
previoudy contained in PL’s98-1, 98-6, 00-7 and 02-3? While the insrument
generaly atempts to measure the goals of the process stated over time, cartain
questions (e.g. state planning body should compe action visavis an LSC grantee
board of directors; specific definitive principles of relative equity; trying to address
every client issue versus the priority setting process) present new, important policy
directives that deserve further conversation asthe field test goesforward. NLADA is
not prepared at this point to provide policy recommendations, nor have we identified
what issues might bear further discussion, but we look forward to working with LSC
on these issues throughout the fidld test.

Miscomprehension of the availability of pro bono data. There are anumber of
questions in the draft designed to quantify the amount of pro bono resources that are



contributed within the state justice community. Much pro bono assstance is provided
outsde the framework of organized pro bono programs. Even among many organized
pro bono programs, the statistics sought here are not maintained. In most states, if not
dl, thisinformation is not tabulated in any form that would alow ameaningful

response. Significant discussons should take place with sate planners and the
organized bar regarding better ways to get at this data.

SPECIFIC CONCERNS OR QUESTIONS

Ohbvioudy, with any document of this length and detail, numerous questions are
raised regarding the practica impact of certain components and the definitions
inherent in many of the terms used. Among the ones NLADA has identified to this
point are:

Section 1. Statewide Planning Process and Cover age of State Plans
Part 1. Statewide Planning Process and Coverage of State Plans

111 Client-Centeredness.  More definition would be helpful here.
What is the relaionship of the state planning process to Regulation 16207 Should
the focus be on client gods or needs? Are you evauating individua or collective
client concerns?

112 Unified Planning. Some states have adopted an effective regiona
planning model. Should that model be contemplated in this part?

1.15 Participation. What is meant by “al lega services programs?’
Some states have hundreds of lega services providers. To expect them al to
participate might be highly unredidtic.

116 Authority of Planning Body to Compe Compliance. Should
this be given the highest ranking? What is the rdationship of the planning body
and boards of directors of grantees? Does this usurp the fiduciary, policy making
and fisca respongibility of the policy body legdly charged with the duty of
protecting the interests of the program? Many successful sate planning efforts
have proceeded without this component.

117 Staff Support. This point combined with the above, is a potentid
example of the earlier overdl concern that LSC might be signding a preferred
model (state planning body, well-staffed, with authority to compel compliance)
that is both imposed from outside and goes beyond previoudy stated State

planning policy.

1111 Formality of Organization. Many very successful planning
efforts have emerged from bodies not gppointed by a supreme court. Why isthis



not afactor of the redities within a given sae? In some states, the court might

not be the best body to set prioritiesin such adirect way. Certain issues related to
the administration of justice could cregte a conflict in such ardaionship. Does

the draft again direct a given “ structure?’

1.2 Inclusiveness of Structure. How many of this somewhat
daunting list are enough? Or does the draft contemplate very large planning
gructures? The commentary could be more tightly crafted to explain the degree
of |atitude an evduator should consider. Could a state not decide amore
narrowly representative group with a core of effective leadersis more appropriate
for their needs? Without some additiona guidance, this areaof inquiry could
become overly subjective for the eva uator.

13 Diversity. More definition might prove hepful here. Questions
relating to a persons sexud orientation or religion might not be gppropriate ones
for aplanning body to ask. Presumably, the identification of “persons of al
nationdities’ refers to populations relevant to agiven servicearea. Even o, in
urban environments, including “al” nationdities would likdly be impossble.

Part 2. Maintain Rigorous Planning Process

- 21 Breadth of Input. Sgnificant input from a broad range of
stakeholders might well prove to be more effective in a given state than broad
incluson on aplanning body. However, thisligt isvery long and could be reed to
suggest aleve of commitment of time and resources to procuring input that
would be prohibitive and exhaugtive of the limited resources available in many
dates. Refining thisimportant arealin practica terms should be an important part
of the testing process.

Part 3. Produce Comprehensive State Plan

311 Exclusion of Groups. Isthisanadysslooking a groups of clients
“potentialy eigible’ under the LSC redtrictions or in a broader context? If these
groups are eigible for service from anon-LSC provider are they included herein?
Also, inthe LSC context, how does meeting dl of “the needs’ described in this
part dovetail with the priority setting process under Regulation 16207?

312 Limitations Imposed by Funding Sources. Doesthisandyss
transfer respongbility of compliance with funding requirements to the sate
planning body? What about the respongbilities of local boards of directors? It
seems problemdtic that a variety of providersin a given state would delegate this
responsbility. What about LSC' s responsibilities to ensure compliance? Do they
not flow directly to the grantee?

321 Subject Matter Coverage. While other parts of the draft survey
include the broad range of providers within a state, L SC and non-LSC, this part



shiftsto analyze the lega work of only the LSC grantees. This particular andysis
is the one mogt likely to create the dichotomy with state planning efforts that have
envisoned adelivery system capable of addressing needs beyond L SC funded
capabilities. How does this Part fit with the priority setting process? Can Sates
redigticaly be expected to address every client problem, when only 20% of the
need is currently being met? The impact of this anayss needs to be closdy
examined during the testing phase.

3.3 Appropriate Mix of Services. These capacities are critical for
achieving meaningful outcomes for dients. Does lumping them together in one
section for evaduation while providing greetly detailed “rankings’ in the structura
part of the draft send the right message? Does Structure outweigh implementation
asaresult?

- 34 Mix of Delivery Models. Asabove, collecting al of these models
under one part might not be the best approach. Should the capacity for full
representation be given the same consideration and weight as Web-based
information? Should full representation perhaps have a separate listing and its

own evauation?

3.6 Coordination of Activities. Theindructionsto this Part might not
reflect the broader planning that has taken place in many states. The driving
vison of a given process might not be “to maximize sarvices to dients digible for
L SC-funded legd sarvices” Rather, emphass within aplan might legitimately be
placed upon maximizing the provision of services through non-LSC funded, less
restricted providers.

- 37 Engagement of Multiple Entities. Defining engagement would
help. How specific does the working relationship need to be defined? Why only
the executive branch? “Other professiona associations, e.g. doctors and
accountants’ is vague and somewhat confusing. Agan, thisareaof andyssis
potentiadly overbearing in many sates.

39 Technology for Statewide Operational Systems. The ability of
some gates to conform to this analysis may well depend upon circumstances
beyond their control. Integration with court-based technology, for example, is not
adwayswiddy avalable within agiven state. Court rules are very specific with
respect to issues such as e-filing. Another measure for consderation needs to be
the availability and constancy of the technologica infrastructure in poorer, rurd
states.

3.10.2 Generation of Other Governmental Funds. How can the state
plan determine or direct other programs’ (not legal services programs) funding

streams? How can planners obtain this information? What use will be made of
it?



311 Statewide Strategy for Quality Assurance. Agan, isthis Part
implying a particular Statewide model that might not be appropriate in agiven
gate? Should the state plan be the repository of quality assurance mechanisms
that might be better |ft to the provider levd, paticularly in states with multiple
providers? A sate plan has no authority to address “a Bar disciplinary
mechanism.”

Part 4. Maximum Efficiency and Effectiveness of Resource Use

This Part in generd makes many assumptions on configuration asit relates to the
effectiveness of agiven ddivery sysem. The evidence to date from reconfiguration
suggests that focused, cregtive leadership, more than any particular configuration,
might have a greater role in ensuring the effective use of resources. Y our two test
dtates provide contrasting means to evauate this question of whether configuration
itself ensures the highest and mogt strategic use of dl resources.

41.1 Ddivery System Will Maximize Access Throughout State. The

focus here again shifts to the L SC-funded component of the overdl delivery
system. Can the measure of an optimaly effective configuration to meet the
diverse needs of clients statewide be taken without consideration of other partners
in the justice system? How isthe evauator's “impresson of the extent to which
the configuration of service providers contained in the plan promotes reletive
equity” to be determined? That critical question isleft to acompletely subjective
assessment by the evaduator under this draft.

4.2.2 State L evel Capacities. While we completely agree with the
critical need for Sate support capacity, the sheer weight of al of these very
resource- and time- consuming effortsinto one inquiry might be beyond any
state’' sreach. Each of theseissues contains a host of specific measures of qudity
factors that are very complex. This gpproach only gppliesthe evaluator’s
subjective views of the success of each of these components. Some further detall
and definition would be helpful.

Section 2. Implementation of State Justice Communities Plans. Inlarge states,
especidly ones with multiple regions, there may be hundreds of actions that will be

on the evauator's or the state’ slist. Successful state plans have a number of
outgrowths not contemplated in the written document aswell.  Are the evaduators
(and the gtate planners) redly prepared to andyze each of them? If not, who decides
what will be evduated? How do you weigh “the relative importance of each actionin
achieving the gods.. . .” without a completely subjective view from the evauator?

How will the evduator independently verify during the Site vidt the information
provided? Will the state be required to schedule interviews with the state supreme



court? Other non-LSC entities or their boards? If thisis contemplated, substantia
lead-time should be provided.

Section 3. Objective M easures of the Success of State Justice Communities
Planning

Al State-L evel Capacities. Why does the draft measure change since
1998? Why not compare a state’ s progress to 1995 when the process was begun?
Should the evauator be directed to assign a score of zero if the capacity does not
exig or “isso new or lacking in effectiveness that it does not enhance the
effectiveness or ddlivery of legd services’? Doesthis gpproach cregte a strong
bias toward states that are much further along, or started substantially aheed, in
the planning process? Will non-LSC programs be required to supply data? If not,
can atrue assessment of the capacity of a state’'s system be made?

A2 Capacity to Strengthen the Community. Should evaluators not
congder additiond factors, such asloan forgiveness programs, pensions and
bendfits, leadership training and diversity?

A3 Capacity for Public Support and Resour ce Development. More
deflnltl on of what is contemplated by coordinated advocacy issues affecting lega
services provider s would be helpful.

A4 Non-L SC Resour ces Received by All Legal Services Providers.
In many larger Sates, this Part will present an enormous, and difficult, challenge
to gather dl the information from the myriad of “dl” providers of legd servicesin
adtate.

- A5 Relative Availability of Lawyers. This Part presentsthe same
concernsas A4. Also, anumber of states use 100% of poverty, not 125%.
Should they not have the option in making this calculation?

- Bl Quantity of Serviceby Type. Agan, thisPat highlightsthe
dichotomy of viewing a Sate justice community soldly through the LSC prism.
Such an andys's misses much of the important work being undertaken and
completed within a state and is not an accurate barometer of the success of a sate
plan. CSR and MSR data provide only alimited vision of the qudity, quantity

and outcomes achieved for clients. This area should be closdy evauated during
thefidd test.

C1l Geographic Equity in Resource Digtribution. ThisPart raisesa
host of questions and potentia policy decisons that need to be explored over the
next severd months. As pointed out above, it is not possible in most states to
begin to make a caculation of pro bono hours smilar to that contemplated herein.
Likewise, it might be impossible to gather an accurate picture of dl the nonLSC
resources and how they are dlocated in many states. 1sLSC now telling its



grantees that equal amounts of resources should be dlocated to dl the counties
within agate? |seven an aspirationd god in thisregard redidic, given funding
reditiesin each sate?

These questions and concerns are offered congtructively as afirst step in what
NLADA hopeswill be aproductive process of dialogue between LSC and the many
players with astake in the civil justice system at the state level. We intend to fully
explore these issues with our members and our leadership and hope to continue to
inform the process as you begin testing it.

We redlize that the Design Team worked very hard and surdly discussed and
understood many of the questions and concernsraised here. We are not privy to those
discussons & this point and welcome a chance for further didog. We aso recognize
that much of the commentary in the draft attempts to get at some of these issues.

However, the release of the document has generated a greet ded of diaog about the
future of this process, and gtate planning in generd. NLADA will continueto listen
to the concerns of its members and try to constructively indtill them into your process.



