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Interests of the Amici

The Nationd Legd Aid and Defender Association (NLADA), anon-profit organization
incorporated in the Didrict of Columbig, isthe largest nationa organization dedicated to ensuring
access to judtice for the poor through the nation’s civil and crimina lega ad sysem. Among
NLADA'’s 2000 plus members are those legd aid programs funded by the Legd Services Corporation
(LSC, or the Corporation), including Respondents Georgia Lega Services Program (GLSP) and
AtlantaLegd Aid Society (ALAS). NLADA has had extensive experience providing technica
assistance to recipients of LSC funds that were subject to LSC monitoring for compliance. Between
1984 and 1993, NLADA conducted a Monitoring Assistance Project that tracked al monitoring visits
made by LSC staff, developed a detailed data base on LSC monitors, reviewed draft monitoring
reports to help recipients respond and provided training to LSC recipients on how to prepare for and
respond to monitoring vigits. In recent years, NLADA has continued to work closay with LSC
recipients on many issues that have arisen as a result of monitoring and other actions taken by the
Ingpector Generd (1G) and LSC management.

The Atlanta Bar Association, a non-profit corporation incorporated in the State of Georgia, isa
voluntary bar association of more than 6,000 lawyers founded in 1888. Itsmissonisto serveasa
leader in advancing excellence, ethical conduct, professionalism and public responghility in the legd
profession and to improve the efficiency, fairness and accessibility of our system of justice for dl
citizens. The Atlanta Bar Associaion and its members commenced efforts to ensure voluntary legd
help for the poor in 1904; in 1924, twenty Atlanta Bar members under the leadership of E. Smythe

Gambrdl founded respondent ALAS. For the past three-quarters of a century, the Atlanta Bar and its



members have supported ALAS and, when it was formed, respondent GL SP, by devoting the time,
talents and money of its members to secure the objectives of ensuring that: (1) the legal professon
sarves the poor aswell astherich; and (2) our justice system and the rule of law in our community
apply equdly and fairly to dl persons without regard to their financid means. The members of the
Atlanta Bar Association include lawyers employed by both ALAS and GLSP. The issues presented by
this digpute implicate the concern of the Atlanta Bar Association that these lawyers and, indeed, dll
lawyers who serve the poor, are permitted to render service in accordance with thelegal community’s

prevailing standards of excedllence, ethical conduct, professondism, and public responghility.



Introduction
Asthe ingant case illugtrates so dramaticdly, the attempt by an adminigtrative agency to
subpoena information concerning private citizens can have serious consequences for those individuas.
Consequently, the subpoena power of administrative agenciesis limited by both the Fourth Amendment
and the other condtitutiona privacy interests of the people or entities whose information is targeted by

the subpoena. Resolution Trust Corp. v. Walde, 18 F.3d 943, 948 (D.C. Cir. 1994); United Statesv.

Westinghouse Elec. Corp., 638 F.2d 570, 576 (3d Cir. 1980).

It isto protect these privacy interests that the federa courts have held that, as the Inspector
Generd (1G) concedes, an adminidirative subpoenais enforceable only when: “*(1) the subpoenawas
issued for alawful purpose within the statutory authority of the agency that issued it; (2) the documents
requested are relevant to that purpose; and (3) the subpoena demand is reasonable and not unduly
burdensome’” 1G's Mem. of Points & Authorities Supp. Pet. for Summ. Enforcement at 7 (quoting

United Satesv. Hunton & Williams, 952 F. Supp. 842, 848 (D.D.C. 1997)). These criteriamust be

met whether the subpoena was directed againgt a private individud or against a corporate entity.

United States v. Morton Sdlt Co., 338 U.S. 632, 652 (1950).

When the information that is targeted concerns a private individua who is not suspected of any
wrongdoing and who has not in any way waived his privacy rights, however, specid consderations
comeinto play. Walde, 18 F.3d at 948 (“The Supreme Court reminds us that ‘ corporations can clam

no equdity with individuds in the enjoyment of aright to privacy.””) (quoting Morton Sdalt Co., 338

U.S. a 652); EDIC v. Wentz, 55 F.3d 905 (3d Cir. 1995) (“When persona documents of individuals,

as contrasted with business records of corporations, are the subject of an administrative subpoena,



privacy concerns must be considered.”). Moreover, in addition to the Fourth Amendment privacy
protections, individuas have a congtitutiondly protected “‘ interest in avoiding disclosure of persona

matters”” Westinghouse Elec. Corp., 638 F.2d at 576 (quoting Whalen v. Roe, 429 U.S. 589, 599-

600 (1977), and applying that case to the enforceability of an adminisirative subpoena directed to an
employer for employee information); EDIC v. Wentz, 55 F.3d 905 (3d Cir. 1995) (following

Westinghouse Elec. Corp.).

Because individuals have a heightened privacy interest, when an agency seeks persond
information a court must ensure not only that the three criterion identified by the |G are met, but dso
that the subpoena satisfies additiona criteria. Asamici demongtrate in section | below, heightened
privacy protection —and the gpplication of the additiona criteriato the IG's subpoena—are
aopropriate in this case because the |G seeks highly sendtive information about private individuas who
are not suspected of any wrongdoing. These protections apply regardless of whether the |G intends to
make public the information he obtains — it is the governmentd intrusion into individuds privacy that
raises condtitutional concerns. See Walde, 18 F.3d at 948 (discussing individuals privacy concernsin
case in which the Resolution Trust Corporation subpoenaed information for its own use during an
investigation, without any prospect that the agency would publish that information to the public).

One additiond requirement is that the court must pay particular attention to whether the
investigation is within the agency’ s authority, and the court must not defer to an agency interpretation

that requires an intrusion into individuas' privacy without clear Congressiond intent.* Walde, 18 F.3d

ThelGi mpliesthat his assessment regarding the proper scope of hisinvestigations deservesincreased
deference. SeelG’'s Mem. of Points & Auths. Supp. Pet. for Summ. Enforcement at 12-13. However, thisistrue only
when he iswaorking toward his principal mission, which is“concern for preventing, deterring and identifying fraud,
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at 948-49 (scrutinizing whether the Resolution Trust Corporation’ s interpretation of its authority was
reasonable, because the agency sought to subpoena persond information from private individuasin

order to examine their wedth, not their culpaility); In re Sedled Case (Adminigirative Subpoena), 42

F.3d 1412, 1419 (D.C. Cir. 1994) (following Walde).? This requirement is based on Justice Holmes

admonition that “‘[a]nyone who respects the spirit as well asthe letter of the Fourth Amendment would
be loath to believe that Congress intended to authorize one of its subordinate agenciesto . . . direct
fishing expeditions into private papers on the possihility that they may disclose evidence of acrime.’”

Walde, 18 F.3d at 949 (quoting Federa Trade Comm’'n v. American Tobacco Co., 264 U.S. 298,

305-06 (1924)).

Accordingly, in Walde this Circuit refused to accept the Resolution Trust Corporation’s

interpretation of its governing atute as permitting it to subpoena information from former officers and

directors of faled savings and loan indtitutions to determine whether they have sufficient net worth to be

worth suing. Walde, 18 F.3d at 949. Although the court recognized that it was obligated to defer to

abuse and waste in agency operations and programs.” S. Rep. No. 1071, 95th Cong., 2d Sess. (1978). Itisin these
instances that the creation by Congress of a high-ranking independent official is most important, because of the fear
that the head of a program being audited would believe that the “frank recognition of waste, mismanagement or
wrongdoing reflects on him personally.” 1d. Asthe |G admits, his subpoenas seek information in an attempt to
assess the efficacy of atool -- called “geocoding” -- which in turnisintended to “promote economy and efficiency in
the administration of LSC’ s programs and operations.” Quatrevaux Decl. 15 (Ex. 3to U.S. Pet. for Summ.
Enforcement). Consequently, the |G’ s judgment regarding the proper scope of his authority does not deserve any
heightened deference in this case.

2AIthough In re Sealed Case distinguishes between records subpoenaed from a bank that contain personal
information and records subpoenaed directly from individual s, that distinction does not carry over to documents
subpoenaed from lawyers that contain personal information. The distinction stems from United Statesv. Miller,
where the Supreme Court noted that banks are not neutral s in transactions involving negotiable instruments and that
account holders do not have the same expectation of privacy in information held by banks as they would have in
information within their own possession. 425 U.S. 435, 440-41 (1976). Lawyers, unlike banks, gather information from

clients not as actorsin their own right but astheir clients' agents.
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the agency’ s congtruction of the statute so long as that construction was permissible, seeid. at 948, it
rejected the agency’ sinterpretation as unreasonable given the weight of the individuas privacy interests
and the absence of any evidence that Congress intended to authorize such an intrusion into those
interests. Seeid. at 949.

Asamici demondrate in section Il below, the |G’ sinterpretation of his authority to subpoena
information is smply incorrect — Congress has never granted him the authority to obtain confidentia
client information in the pursuit of the sort of non-monitoring, non-auditing enterprisein which heis
currently engaged. Thiswould be true even if the Court were inclined to provide the deference to the
|G’ sinterpretation of his authority that the |G contends he deserves. However, given the privacy
interests a dake in this case, and the scrutiny with which the Court must consequently view the IG's
assartion that his subpoenas are within his authority, it is clear that the |G lacks the authority to
subpoena the information he seeks.

An additiond requirement for adminigtrative subpoenas seeking persond information isthat the
agency mugt “make some showing of need for the materid sought beyond its mere relevanceto a

proper investigation.” McVanev. FDIC, 44 F.3d 1127, 1137 (2d Cir. 1995) (holding that

“adminigrative subpoenas issued pursuant to an agency investigation into corporate wrongdoing, which
seek persona records of persons who are not themselves targets of the investigation and whose
connection to the investigation conssts only of their family ties to corporate participants, must face more
exacting scrutiny than smilar subpoenas seeking records solely from corporate participants’). As

amici discussin section 1, the |G cannot meet this burden because his subpoenas will frustrate, not

further, his stated purpose of promoting the effectiveness of legal services programs because he has

4



unreasonably ignored the offer by the Georgia Lega Services Program (GLSP) and the Atlanta Legd
Aid Society (ALAS) to provide the requested information in a manner that would protect sendtive
client information, and because changesin Atlanta, Georgia, and legd services funding and delivery

have dl changed sgnificantly in the past ten years.



Argument

The Information the |G Seeksin His Subpoena Is Highly Sensitive, Personal

Information of the Sort Protected by the Fourth Amendment and Other Congtitutional

Privacy Protections.

The |G seeksten years worth of potentidly extremely private information about the clients of
GLSPand ALAS. For each case closed he seeks: “(1) case number, (2) office code, (3) problem
category, (4) gender, (5) ethnicity, (6) age, (7) closure code, (8) date opened, (9) date ] closed, (10)
street address, including street number and street name, (11) city, (12) state, and (13) zip code.” See
|G’ s Subpoena Duces Tecum to Atlanta Lega Aid Society, dated July 17, 2000.

Thisinformation has the potentid to reved the sort of persona matters protected by the Fourth
Amendment and other congtitutiond privacy protections discussed above. In this section, amici discuss
how different combinations of the information the |G seeks have the potentid to reved to the IG

different agpects of clients lives.

A. The HIV-Positive Status of Some Clients Will Be Revealed if the |G Succeeds
in Obtaining Clients Addresses, Ages, Gender s, Ethnicities and Office Codes.

Although the |G does not seek the identity of individua clients, his request for client addresses
combined with client age, gender and ethnicity will in many instances be sufficient to reved dient
identity. Clients neighbors and others in their communities are sure to know the identities of the
individuas living at the clients addresses. Someone who lacks access to knowledgeable neighbors can
easlly obtain areverse telephone directory and ascertain the identities of the individuas living a a given
addressthat way. If, asis often the case, there is only one person of a specific age, gender and

ethnicity living a a particular address, the client will be easily identified.



AsALAS and GLSP arguein therr brief, reveding clients identities (by reveaing their address,
age, gender and ethnicity) dong with their office codes will, for clients of the ALAS AIDS Legd
Project, reved that those clients are HIV-positive. Clients medica statusisthe classic sort of

information protected by the congtitutiond privacy rights. Westinghouse Elec. Corp., 638 F.2d at 577.

When dlients medica condition involves being HIV-postive, an often highly stigmatized condition, it is
difficult to conceive of information more persond.

B. The Location of Some Domestic Violence Shelters Will Be Revealed if the G
Succeedsin Obtaining Clients Addresses, Genders and Problem Categories.

Reveding clients address, gender and problem category could pose a danger to women living
in domegtic violence shelters, because the location of those shelters —which is generdly aclosdy
guarded secret —will bereveded if ALAS or GLSP has provided legd assistance faling within the
“family” problem category to alarge number of women living that address.

C. Highly Personal Client Information Will Be Revealed if the |G Succeedsin

Obtaining Clients Addresses, Ages, Gender s, Ethnicitiesand Problem
Categories.

A client’ sidentity plus his problem category has the potentid to reved two types of confidentia
clientinformation. Firdt, identity plus problem category may reved persond information about the
cient’slife. For example, the fact that a client is suffering from enough family-related problems to seek
assistance fdling within the “family” problem category is certainly avery persond métter. Likewise, the
fact that a client has sought legd assstance faling within the “income maintenance’ problem category

will reved that the dient’ sfinancid stuation is such that he needs some sort of government assstance in

order to survive.



Identity plus problem category may reved another type of information aswell —it may reved to
apotentid litigation opponent that the client is conddering lega action. Thisinformation may subject a
client to adanger of retdiation, and it is consequently highly confidentid information. For example, to
avoid retaiation, tenants generdly keep confidentid the information that they have consulted alawyer
about a housing matter until they file papersin court and gain Satutory protection from retdiation. A
landlord who learns that some unidentified member of afamily living on one of his properties has sought
legd advice regarding the “housing” problem category will not care which member of the family isthe
potentia client. Insteed, he will likely take action againg the entire family. The fact that a client has
sought assistance with respect to this category is consequently private information.

Moreover, in some cases it will be gpparent which member of afamily has sought legd counsdl
with respect to a particular problem category. For example, if the client is the only member of his
family of his particular gender, ethnicity and age who isin schooal, it will be gpparent that he is the one
who sought legd counsel with respect to the “education” problem category. Although it may not be
gpparent what type of education matter that individud is considering pursuing, that may not matter to
the school board, college or university that believesitsdlf to be a potentia defendant. See, eq.,

Whitehead v. School Bd. for Hillshorough County, Horida, 918 F. Supp. 1515 (M.D. Fla. 1996)

(holding school board responsible for retaiation against parents who sought to enforce their child's
gatutory right to an adequate and appropriate education). The fact that a client has sought assistance
with respect to this category is consequently private information.

Likewisg, if the dient isthe only member of hisfamily of his particular gender, ethnicity and age

who isemployed, it will be gpparent thet it is the client who has sought legd counsdl with respect to the



“employment” problem category. The dient’s employer or fellow employees may well be darmed to
learn that they are potentia defendants, causing them to retdiate againgt the employee. See, eg., Davis

v. Fiddlity Tech. Corp., 38 F. Supp. 2d 629, 634 (W.D. Tenn. 1998) (employee was assigned to the

night shift and required to perform menid tasks after she filed a sexud harassment complaint with the

EEOC), &f'd, 208 F.3d 213 (6th Cir. 2000); Yudovich v. Stone, 839 F. Supp. 382, 391-92 (E.D.

Va. 1993) (employer refused to renew contracts of plaintiffs who filed a clam with the EEOC cdaming

discrimination based on religion and nationd origin); Knox v. Indiana, 93 F.3d 1327, 1335 (7th Cir.

1996) (co-workers threatened employee and subjected her to “vicious gossip” after she complained to
her employer about sexud harassment). Thiswill be particularly true for those clientswho are
dependent on their employers for housing aswell as employment, such as many domestic workers and
migrant workers. Moreover, if future employers learn that the employee has brought or considered
bringing such an action, they may decide not to hire him or her. See, eg., Davis, 38 F. Supp. 2d at
634 (potentid employer regjected an gpplicant because she had sued her previous employer for sexua
harassment). The identity of clients who have sought assstance fdling within this problem category is
consequently confidentia client information.

D. A Lawyer’s Assessment That Some Clients CasesLack Merit Will Be
Revealed if thel G Succeedsin Obtaining Clients Addresses, Ages, Genders,
Ethnicitiesand Case Closing Codes.

The IG'srequest for problem categories plus addresses, age and gender a o rai ses the specter

that he will obtain information with the potentid to harm clients. As discussed above, aclient’s address,

age and gender may well be enough to identify the individud client. Revedation that the client’s case had

been closed because of CSR Category D (“Insufficient Merit to Proceed”), and that his caseinvolved a



particular problem category could harm that client if he disagrees with the lawyer’ s judgment and
proceeds with that case pro se or with adifferent attorney. Based on thisinformation, the client’s
litigation opponent could assume that the current case is the same as the case that was closed because
of insufficient merit to proceed. The opponent could seek discovery of the lega services lawyer’ sfiles
in an attempt to learn whether the two cases were the same, and a o to learn the basis for the lavyer's

closure of the case. See, eg., Kockums Indus. Ltd. v. Sdem Equip., Inc., 561 F. Supp. 168, 172 (D.

Or. 1983) (where patent defendant counterclaimed, charging that plaintiff indtituted patent action
knowing that it would be unsuccessful on the meits, in contravention of antitrust laws, requiring that
plantiff produce attorney records that might show whether the plaintiff had indtituted his patent case in
bad faith). The opponent could even atempt to call the legd services lawyer as awitness againg his
own former client. Even without that discovery or testimony, however, the opponent could use the
knowledge of the case closure under CSR Category D as abags for taking severa damaging actions
agang the client, including seeking sanctions againg the client under Federd Rule of Civil Procedure 11
or an andogous gate rule for making basdesslegd or factud contentions, charging the client with
malicious prosecution, or charging the client with fraud. The opponent’s motion would be bolstered by
the definition of CSR Category D, which says, “A case closed after an gpplicant has been accepted as
aclient because new facts or circumstances arise or become gpparent leading to the conclusion that
thereisan insufficient basis, in law or in fact, to pursue the case.” See
<http://Isc.gov/foiarfoia_csr.htm> (emphasis added). The information that a client’s case was closed

under this case closing code consequently congtitutes extremely private information.
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. ThelG Cannot Show That the Subpoenas Fall Within His Authority Because Section

1006(b)(3) of the Legal Services Corporation Act Bars Him from Seeking Confidential

Client Information, and Because the Exception Created by Section 509(h) of the

Omnibus Appropriations Act Does Not Apply Here.

Asamici discuss above in the introduction, when an administrative subpoena seeks the sort of
persond information from private individuals that the |G seeks here, that subpoenalis not enforcegble
unless the subpoenais clearly within the agency’ s authority. See discusson supraat 2-3. 1n making
this determination, the court must not defer to an agency interpretation requiring an intruson into
individuds privacy. Id. Amici support GLSP and ALAS in arguing that section 1006(b)(3) of the
Lega Services Corporation Act of 1974, 42 U.S.C. 8§ 2996 et seq., barsthe I1G from obtaining
confidentia client information of the sort he seeks here. See Respondents’ Resp. Opposing Pet. for
Summ. Enforcement a 8 11. Amici further adhere to the argument of GLSP and ALAS that the IG
wrongly contends that Section 509(h) of the Omnibus Appropriations Act provides an exception to
Section 1006(b)(3) that appliesin this case. Amici write here to provide additiond legidative hisory
regarding Section 509(h) that makes clear that the IG is not conducting an activity faling within the
Section 509(h) exception.

A. The Study That the G Seeksto Undertake IsNot Done Under His Monitoring
Responsibility.

The 1G seeksin his petition to blur any digtinction between monitoring and LSC's other
functions, including reviewing program effectiveness and efficiency, and to suggest that the study for
which the information that is the subject of the subpoenais sought is Smply part of the IG' s overdl

monitoring effort. Amici contend that both legidative history and the IG's own recent Statements

11



describing this study belie this suggestion and make it clear that the “monitoring” exception of 509(h)
cannot be read broadly enough to encompass a study of this nature.

Both Congress and the L SC have aways understood that monitoring is a process to ensure that
recipients are in compliance with statutes, regulations, grant conditions and other requirements of law
and tha monitoring is adifferent and largely separate function from overdl efforts to improve the
efficiency and effectiveness of the ddivery of lega services, and research into the effect and impact of
legal services. The |G never intended the study that is the basis for the subpoena to be awesgpon in the
|G sarsend to ensure recipients compliance with the reguirements imposed upon them by Congress or
LSC. Rather, asthe IG repeatedly admits, he has intended the study to test atool that could potentially
have some use in determining the overall effectiveness of the legd services ddivery system.

In 1974, when Congress adopted the LSC Act, it gave LSC “. . . the authority to insure the
compliance of recipients and their employees with the provisons of thistitle and the rules, regulations,
and guidelines promulgated pursuant to thistitle. . . .” 42 U.S.C. § 2996e(b)(1)(A). LSC and thelegd
services community have dways understood that LSC's monitoring activities were done in furtherance
of its authority under this provison.

Beginning in the early 1990s, Congress acknowledged the specific role of compliance
monitoring and enforcement in various legidative proposas leading up to and surrounding the adoption
of Section 509 of the Omnibus Appropriations Act in April of 1996. While these proposals included a
variety of gpproaches to monitoring, they dl recognized that the gods of the monitoring function were

limited to ensuring recipient compliance with legd requirements,

12



In 1991, for example, the House adopted the Legd Services Reauthorization Act of 1991 (HR

2039), attached hereto as Ex. 1, which would have reauthorized L SC and amended various provisons
of the LSC Act, indluding the provisons on monitoring. Section 6 of HR 2039 distinguished monitoring
from efforts to oversee program efficiency and effectiveness.

The Corporation shdl have the authority to enforce the rules

regulations, guiddines and indructionsissued under thistitle. . . .

Pursuant to regulations adopted by the Corporation . . . , the

Corporation shal—

M arrange for independent evaluations to determine whether

recipients and other grantees and contractors of the Corporation are

providing comprehensive, economica, and effective lega assstance of

high qudlity to digible dlients, and

(1)  conduct reasonable monitoring and investigations into

allegations that a recipient or other grantee or contractor has

violated this title, the rules, regulations, guidelines, or instructions

issued under thistitle, or other laws

(Emphasis added).

In 1992, the Senate Committee on Labor and Human Resources adopted the Legd Services
Corporation Reauthorization Act of 1992 (S. 2870) which was modeled on HR 2039 and would have
reauthorized L SC and amended the LSC Act in similar ways3 It contained identica language on
monitoring as gppeared in the House bill. The Senate Report which accompanied S. 2870 talked
about the need to improve the Corporation’s monitoring process and expresdy acknowledged that

monitoring was an activity to assure compliance with the LSC Act and regulations: “...[M]onitoring

3This bill never reached the floor of the Senate for avote before the Congress adjourned before the 1992
Congressional election, and the reauthorization effort in both the House and the Senate died with the end of the
Congress.
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focuses exclusvely on assuring compliance with the Act, LSC regulations, and the wide variety of grant
conditions and assurances imposed by the Corporation on recipients.” Senate Committee on Labor
and Human Resources Report 102-365, accompanying S. 2039, Aug. 5, 1992, a 34, attached
hereto as Ex. 2.

In 1995, the House Judiciary Committee again adopted a bill to amend the LSC Act. The
Legd Aid Act of 1995 (H.R. 2277) would have funded lega services through restricted block grantsto
the states rather than through grants from LSC, which is the structure under the current LSC Act. H.R.
2277 focused on monitoring for compliance with and enforcement of the requirements of the Act. See
Sec. 3 (d) of H.R. 2277. The Committee Report noted: “It isthe Committee’ sintent through section
3(d) to require the states to actively monitor qudified providers with whom they contract in order to
enable the state to enforce all restrictions and prohibitions set forth in this Act.” House
Committee on the Judiciary Report 104-255, accompanying H.R. 2277, Sept. 21, 1996, at 25
(emphasis added), attached hereto as Ex. 3.

Although none of the proposed legidation discussed above was enacted, the language of those
proposas and the accompanying legidative reports underscore that “monitoring” has adigtinct meaning
in the LSC context and refersto activities intended to assess compliance with LSC rules, regulations
and other requirements.

B. Section 509(h) Applies Only to Monitoring and Audit Activities.

Asthe preceding history makes clear, when the Congress adopted Section 509 of the Omnibus
Appropriations Act in 1996, it did so against a backdrop that reflected Congress clear understanding

of the higtorica role of LSC in monitoring for compliance. To the extent that Section 509 expanded the
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|G’ sauthority, it unmistakably directed that expansion only to the |G’ s compliance monitoring and
auditing® functions.

Every sngle provison of Section 509, including Section 509(h), dedls with the conduct and
effect of compliance monitoring and audits. Section 509(a) revised Section 1009(c) of the LSC Act to
expand recipient’s annud audits to cover compliance with Federd laws and regulations in addition to
financid requirements that had been their focus and to vest the authority to supervise recipients audits
inthelG. Section 509(b) lays out procedures that program auditors are required to follow in testing for
and reporting ingtances of non-compliance. Section 509(c) deals with the consequences for arecipient
of an unacceptable audit. Section 509(d) givesthe |G authority to remove, suspend or debar aloca
program auditor. Section 509(e) requires alocd program auditor to notify the G if it ceases work for
arecipient. Section 509(f) specifies that audits under Section 509 are in lieu of audits under Section
1009(c) of the LSC Act. Section 509(g) authorizes the |G “to conduct on-site monitoring, audits, and
ingpections in accordance with Federd standards.” Section 509(j) imposes on recipient management

respongbility to resolve al issues raised by program audits. Section 509(k) provides that when the IG

4 Auditing and investigations, including on-site inspections, are subsets of the |G’ s enforcement and

compliance monitoring function, and are addressed in various placesin the LSC Act and Section 509. Prior to the
passage of Section 509, L SC staff and consultants conducted compliance monitoring through on-site monitoring
and avariety of reporting requirements. Independent public accountants (IPAs) who were hired by local programs
reviewed their financial systems and conducted annual financial audits to ensure compliance with fiscal
requirements. After the passage of Section 509, the role of the |PA was expanded to cover monitoring for
compliance with statutory and regulatory compliance, and responsibilities were shifted within the Corporation. The
|G was given the responsibility to oversee and review compliance audits conducted by |PAs. Those audits are now
conducted in accordance with Government Auditing Standards and are governed by the provisions of Office of
Management and Budget Circular A-133, Audits of States, Local Gover nments, and Non-Profit Organizationsas
well asthe |G’ sAudit Guide for Recipients and Auditors. The Audit Guide includes the Compliance Supplement
for Audits of LSC Recipientsthat provides detailed direction for assessing compliance with L SC statutory and

regulatory requirements.
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reports an audit finding to LSC management, LSC is required to follow-up “to ensure that instances of
deficiencies and noncompliance are resolved in atimey manner” in accordance with the requirements of
Office of Management and Budget Circular A-50.

Nothing in Section 509 specificaly reates to or expands any authority not related to monitoring
or audits that LSC or the |G may have under the LSC Act or the Inspector Generd Act. Thereis
nothing in the datute itsdf or in the legidative history to suggest that Congress intended the term
“monitoring” to have any different meaning than it had prior to the adoption of Section 509(h).

Section 509(h) gave LSC and the IG limited authority to access six specific records — financia
records, time records, retainer agreements, client trust fund and digibility records and client names—
that could be required in the exercise of their compliance monitoring and auditing function. Thefirg five
al condtitute documentary evidence that could be used to support findings reated to compliance with
financid, statutory and regulatory requirements. Access to persond information about clientsis limited
solely to client names. Nothing in Section 509(h) suggests thet it was intended to gpply to any activities
conducted by either LSC or the |G that are not specifically related to auditing and monitoring for
compliance. Access to records sought for other activitiesis plainly governed by Section 1006(b)(3) of
the LSC Act, asit has been since 1974, and that provision makes such access subject to the rules of
professond respongbility of each jurisdiction where the records are maintained.

C. ThelG Has Acknowledged That This Study IsNot Monitoring or Auditing.

In describing to the LSC Board the research project that he was planning to undertake, the IG
was very explicit that this effort was an activity designed to help programs generdly to better serve their

clients, and not monitoring or auditing activity of ALAS or GLSP designed to determine or ensure their
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compliance with statutes, rules and requirements. It was not even an evauation of the Georgia
programs themselves, but rather an evauation of geocoding to assst programs generdly. His
descriptions made it clear that this study was intended to provide both LSC and recipients with
andytica toolsto help improve the ddlivery of legd sarvices.

Mr. Quatrevaux repeatedly emphasized the nature of the undertaking, noting that “. . . we plan
to do an evduation of aGIS, that’ s for Geographic Information Systems, andytica tool.” (Transcript
of June 26, 2000, LSC Board of Directors Meeting (Open Session), p. 96), attached hereto as Ex. 4.
Mr. Quatrevaux aso stated that “. . . we do plan to do an evduation. We will meet in early July with
the two program directors in Atlanta and discuss with them because this, aswe see it, has severd
objectives and beneficiaries.. . . .” 1d., p. 98.

The 1G explained that this sudy was intended to evaluate an andyticd tool, not the programs
that would be usng it. “So we are promoting thistool. We are going to evduateit. The evaduation, the
only way you can evauate an andyticd tool isby trying to use it and that's what we plan to do at this
time. We will ask the programs for those hypotheses that are of interest to them, what trend they would
like to examine, identify if they are there and so on and so forth.” Id., p. 99.

To ensure that the Board would not view this study as an attempt to intimidate or investigate the
programs that would be involved, Mr. Quatrevaux stated, “We will also oursalves come with a set of
hypotheses to be examined. Let me hasten to add there' s nothing Sinister about it, it' sSmply adesre
to increase the amount of andysis and evauation of thisfedera nationd program...." Id.

At the same LSC Board meeting, L SC Board member Hulett Askew made clear that he

understood the 1G would be focusing on the gods of the study by seekingto “. . . encourage
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collaboration and cooperation of the programs as you develop this and involve them in the design of the
project so that we make sure that the data that’ s produced, the information that' s produced, is useful to
those programs. That's obvioudy the god here. The programs learn from this and can use this
information to better serveclients. .. .” 1d., p. 107. Inresponse, Mr. Quatrevaux stated, “Well, |
agree with you and we have told grantees that we are going to rely on them for input to structure those
kinds of andysesthat are of interest to the program.” 1d., pp. 107-108.

Amici contend that there is no way that this study could be legitimately viewed as part of the
|G’ s monitoring and audit function, which is the subject of Section 509(h). Rather, it isin the nature of
an academic/socid science research project to determine the vaue of geocoding over time. ALAS and
GL SP were not sdlected because of any complaints or suspicions about their compliance with LSC
requirements over the last 10 years, but rather because the |G thought they might be willing to
cooperate with him in carrying out his research. While LSC and the |G may wish to encourage
recipients to participate in such research efforts, LSC and |G authority to compe disclosure of data
and cooperation by the recipientsin data collection efforts is governed by Section 1006(b)(3) of the
LSC Act, not Section 509(h), and is subject to the limitations in the Georgia Rules of Professond

Conduct and the ABA Modd Rules of Professona Conduct.®

5 The American Bar Association’s Committee on Ethics and Professional Responsibility addressed avery
similar situation in a June, 1974 informal ethics opinion, where the Committee was asked whether federally funded
legal services programs could ethically participate in aresearch study which would involve the release of arandom
sampling of client names, addresses and tel ephone numbers to an outside research group. The Committee
determined that it would be aviolation of the then applicable ethical rules on client confidentiality for alegal services
office to release such information. ABA Informal Op. 1287 (June 7, 1974), attached hereto as Ex. 5. The current
ethical rules governing release of confidential client information are more stringent than those applicablein 1974.
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D. Even if the Study IsPart of Monitoring, Accessto the Data | s Gover ned By
Section 1006(b)(3) of the L SC Act, Not Section 509(h) of the Omnibus
Appropriations Act.

Even if the Court were to determine that the |G’ s sudy of geocoding is appropriatey
conducted under the IG's monitoring and audit authority, Section 509(h) would not authorize access to
the information that the 1G seeks under the subpoena. By itsterms, Section 509(h) is limited to the 9x
items listed — financia records, time records, retainer agreements, dlient trust fund and digibility
records, and client names — and it does not apply to any other records, even if LSC or the |G asserts
that they are needed for monitoring and evaluaion. The information about clients that the |G seeks,
including addresses, gender, ethnicity and age, is not encompassed within any of the specific items that
Congress determined should be available to the |G, subject to the attorney-client privilege. Because
the information that the |G seeks does not fal within the specific Section 509(h) exceptions, release of
that information is governed by Section 1006(b)(3) of the LSC Act, which bars the release of
information protected by the ABA Model Rules of Professond Conduct and the Georgia Rules of
Professond Conduct. Asthe Respondents explain in their Response, those rules protect the
confidentia client information that is the subject of the subpoenathat is at issue from disclosure to the
IG.

Section 1006(b)(3) has two complementary sides. Firgt, it bars LSC and the IG from
“abrogeat[ing] asto attorneysin programs assisted under thistitle the authority of a State or other
jurisdiction to enforce the standards of professiond responsibility generaly gpplicable to attorneysin
such jurisdiction.” Second, it dso imposes on LSC and the |G the obligation to “ensure that activities

under thistitle are carried out in a manner consstent with attorneys professona responsbilities” By
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demanding access to confidentia client information that is protected from disclosure by the gpplicable
rules of professond responghility, the |G is violating both aspects of Section 1006(b)(3). ThelGis
abrogating the authority of the State of Georgia to determine what information isto be protected from
disclosure. In addition, in attempting to gain access to confidentid information, without making any
effort to reach a compromise position that would meet the IG’ s desire for information without
compromising client confidentidity, the IG isfalling in its duty to ensure that recipients comply with the
goplicable rules of professond responghility.

Section 1006(b)(3) was intended to insulate legd services program clients from exactly the kind
of wide-ranging foray into confidentid client information that the |G is attempting to make here.
Lawyers and clients have a gpecid relationship that our society has deemed isworthy of protection
from intrusion by outsiders, including funders, and Section 1006(b)(3) requires LSC to both respect
and protect that relationship. Section 509(h) acknowledges that certain limited and specific information
that LSC and the |G may determine to be necessary to fulfill the Corporation’s monitoring and audit
responghilities should nevertheless be provided, as long as its release does not violate the attorney-
client privilege. However, that narrow exception does not give the |G carte blanche to have access to
any non-privileged information that it decides would serve its interest or further its gods.

The 1G may bdieve that geocoding is an interesting and potentidly useful tool. He may
determine that this sudy is sufficiently valuable to devote the limited resources of his officeto an
evduation of its potentid. He may wdll believe that broad access to client information will increase the
vaue of the results of that evauation. Nevertheess, subject to the limited exceptions of Section 509(h),

the IG is till required to respect the professiond obligation of atorneys to protect clients, and he
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cannot avoid the protections of the rules of professond responsbility by cavdierly issuing subpoenas
for any information that he would like to have to serve his ends.

1. TheCourt Should Not Enforcethe Inspector General’s Subpoenas Because He
Cannot Show Sufficient Need for the Information He Seeks.

Because the enforcement of the IG’ s subpoenas will undermine the efficiency and effectiveness
of ALAS and GLSP, and are therefore not relevant to the |G’ s stated purpose, this Court should not
order enforcement of those subpoenas. As noted above, an adminidrative subpoenais only
enforceable by the federa courtsiif, in addition to meeting other requirements, “the documents
requested are relevant to [alawful purpose within the statutory authority of the agency that issued it].”

IG'sMem. of Points & Authorities Supp. Pet. for Summ. Enforcement at 7 (quoting United States v.

Hunton & Williams, 952 F. Supp. 842, 848 (D.D.C. 1997)). The |G’ s subpoenasfail this prong of the

test for enforcement. As noted above, when, as here, an administrative subpoena seeks personal
information regarding private individuas, the agency must show more need for the materid than its
“mere relevance to a proper investigation.” See McVane, 44 F.3d at 1137; see also discusson supra
a 4. ThelG cannot make that showing here for the following reasons.

Fird, the IG clamsthat his purpose in issuing the subpoenasis as part of an Evauation Project
meant “to promote economy and efficiency in the adminigration of LSC's programs and operations.”
Quatrevaux Decl. 15. (Ex. 3to U.S. Pet. for Summ. Enforcement.) Asaresult of this Evaluation
Project, the |G expects to be able to make recommendations regarding the “future demand for legal
services, increased access to L SC-funded lega services to under-served areas, and improved

dlocations of LSC resources, generadly.” Id. 118. The manner in which his subpoenas demand the
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production of sengtive dient information, however, will frustrate rather than serve these purposes. The
subpoenas therefore can hardly be said to be relevant to the purpose of promoting economy and
efficiency.

The IG' s demand for severa categories of client information will impede the ability of LSC
grantees to increase access to their services and to improve alocations of their resources. If the
subpoenas are enforced, the population of digible lega services clientsin Georgia -- and throughout the
country when the I1G fulfills his promise to repest his Evauation Project e sewhere —will know that their
lega serviceslawyerswill be unable to keep secret from the |G much persona and potentidly harmful
information about them, including: 1) their status as being digible for free legd sarvices, 2) the legd
problem areain which they sought assstance; 3) the reason, including lack of merit, for which the legd
sarvices office closes their case; 4) the legd services office from which they sought assstance; and 4)
other persond information such as age, gender, and ethnicity. See discusson supra8 1. Because of
thisinability to trust thet legal services lawyerswill be able to maintain the confidentidity of sengtive
information, digible clientswill be lesslikely to seek legd assstance from these lawyers. Thisresult is
directly counter to the IG’s announced purposes of increasing access to legd services lawyers and
improving alocations of those lawyers' resources. Consequently, the 1G’ s subpoenas will frustrate, not
further, the purpose he seeks to achieve through his subpoenas. Therefore, the |G cannot show that his
subpoenas are relevant to his investigation, much less that they fulfill aneed greater than mere relevance
to an investigation.

The second reason that the 1G cannot show sufficient need for his subpoenasisthat he has

unreasonably rejected offers by Georgia slegd services providers to provide their dient information in
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amanner that would permit the |G to meet his auditing gods but would still protect the privecy of their
clients. According to the I1G, the purpose of his current Evaluation Project isto “andyze the spdtid,
socio-demographic, and tempora characteritics of lega aid populationsin the Sate of Georgia” See
Quatrevaux Decl. 5. To do this, the IG “will use geocoding software to map client populations” See
id. 6. Inrgecting the suggestion of ALAS and GL SP that the |G limit its data request to zip codes,
C. Eric Kirkland, the Assstant Inspector Generd for Evauation, wrote that zip codes are too big and
diverse to serve as ussful units of evauation. See June 29, 2000 Letter from Kirkland to Gottlieb.
(Attach. Cto U.S. Pet. for Summ. Enforcement.) Instead, Kirkland stated that he would eva uate the
performance of legd services agencies by census tracts, which “are relaively homogenous with respect
to demographic characteristics.” 1d.

Although knowing the census tract of each client would apparently permit the |G to carry out
his sudy, the |G perdstsin demanding that grantees disclose the precise address of thelr clients. Ata
Jduly 6, 2000 meeting with members of the |G’ s office, the grantees offered to themselves “‘ geocode
[clients] street addresses into census blocks tracts so that client identity would not be available to [the
IG].” Jduly 7, 2000 Letter from Phyllis Holmen and Steve Gottlieb to C. Eric Kirkland, et d. (Attach.
D to U.S. Pet. for Summ. Enforcement.) Unfortunately, the IG has rgected this compromise. At one
point, the |G has sated that this proposal “would change [the Evaduation] into an undertaking by [the
LSC grantees].” July 12, 2000 Letter from C. Eric Kirkland and Laurie Tarantowicz to Phyllis Holmen
and Steve Gottlieb, at 1. (Attach. E. to U.S. Pet. for Summ. Enforcement.) In hisdeclaration, the IG
has amilarly stated that accepting the proposd of ALAS and GL SP to geocode client information

“would amount to an impermissible delegation by the OIG of its investigative and monitoring activities
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under the IG Act.” Quatrevaux Decl. T 11. In both instances, the |G falled to cite any authority other
than the IG Act’ s requirement that the |G function as an “independent and objective unit[].” Seeid.
(citing5U.S.C. app. 38§ 2).

The |G sraionde for rgecting the proffered compromise isimplausble. Asthe |G himsdf has
declared, the purpose of the Evauation is to examine severd characteristics of Georgia slegd services
cients. In performing this Evauation, he will rely upon information gathered and coded by ALAS and
GLSP over aten year period. The |G has never explained how permitting ALAS and GLSP to refine
data that could identify their dlients before publicly disclosing it will hamper his ahility to study the
digtribution of legal services clients across censustracts. The |G is gpparently content to permit ALAS
and GL SP to encode much of the other information he seeks for his Evaluation, such as problem
categories, problem closing codes, and office codes, and it is unclear why he wishesto treat client
addressinformation differently. In fact, permitting grantees to geocode client address information will
serve the dud purposes of dlowing the IG to complete his project while ensuring that the 1G does not
violate its respongbility to “ensure that activities under [the LSC Act] are carried out in a manner
congstent with attorneys professiond responghilities.” 42 U.S.C. § 2996e (b)(3). It istherefore
evident that the IG has no need whatsoever for clients' addresses instead of clients' census tracts.

The third reason that the |G cannot show sufficient need for his subpoenasisthat his demand
for ten years worth of client information risks the privacy of great numbers of legd services clients
without the expectation of yielding useful research results. Since the early 1990's, both Atlanta and
Georgia have changed tremendoudy as aresult of population explosions. Asaresult, information

gathered by the |G about the early 1990's will have little relevance to the provision of legd servicesin
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Georgiain the 21t century. The Atlantaares, for instance, grew by about 30% from 1990 until 2000.

See Dick Pettys, Atlanta Region 5th in Growth Last Year, The Florida Times-Union, Oct. 20, 2000, at

A1l. One Georgia county, Forsyth County, grew by over 95% from 1990 through 1999, see David

Pace, Cenaus Andyss Shows Increasing Racid Diveraty in Georgia, Associated Press Newswires,

Sept. 16, 1999, and, along with three other Georgia counties, was among the top 10 fastest-growing

counties in the United States, see L ucy Soto, Forsyth County Leapsto Lead U.S. in Growth, The

Atlanta Condtitution, Mar. 12, 1999, at A1. Also, asALAS and GLSP point out in their brief, 1990
census data has little relevance to the digtribution and numbers of digible clients after 1995. See ALAS
& GLSP Resp. a 28 n.12. Because of these great shiftsin population throughout Georgia between
1990 and 2000, the IG' s request for information from the early years of the last decade will have little
relevance to the provision of legd services by LSC grantees today.

The find reason that the |G cannot show sufficient need for his subpoenasisthat the LSC
program has undergone great programmetic changes in the past decade that make the collection of data
from before 1996 unhel pful in analyzing the need for legd servicestoday. In fiscd year 1996, for
instance, Congress imposed on LSC a 30% reduction in funding. See LSC, Annud LSC

Appropriations 1980-1999 <http://www.lsc.gov/press/pr_al SCahtm>. Thisloss of funding had a

dragtic effect on the operations of LSC grantees. GLSP, for instance, reduced its staff by over 25
percent after 1996 and closed one of its offices. See Testimony of Phyllis Holmen, Executive Director
of GLSP, before U.S. Civil Rights Comm’n (1997), attached hereto as Ex. 6. LSC’s appropriations
il have not recovered from this deep cut. Also in 1996, Congress imposed many restrictions on the

types of cases and clients that LSC grantees could accept. For instance, LSC grantees can no longer
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ass st many non-citizens, Omnibus Appropriations Act 8 504(a)(11), any prisoners, id. 8 504 (a)(15),
or certain welfare recipients, id. 8 504 (a)(16). Additionally, Congress has prohibited LSC grantees
from using severd important legd tools, including class actions, id. 8 504 (a)(7), attorneys’ fees, id. §
504 (a)(13), or lobbying on behdf of digible dlients, id. 8 504 (a)(2)-(4). LSC-funded programs have
consequently had to change the types of clients they serve and the types of casesin which they engage.
For this reason, information regarding GLSP and ALAS dlients prior to 1996 is unlikely to shed light on
the provison of legd servicesby GLSP and ALAS today. Consequently, the IG cannot show sufficient
need for information prior to 1996.

The IG's demand for private client information from the early 1990's will compromise client
privacy without producing information relevant to the need for legd servicesin the coming years.
Throughout the past decade, the distribution of people throughout Georgia has shifted and grown, and
ALAS and GL SP have dtered the ddivery of their services because of developments in Washington,
D.C. that drastically reduced their funding and then retricted the scope of their activities. ThelG's
demand for private client information from the early 1990's, when these population changes were just
getting underway and before Congress reduced and restricted LSC in 1996, is therefore unreasonable
because it will produce little more than a historical document describing the provision of legd servicesin

Georgiain an earlier time,
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Conclusion
For the reasons st forth herein, amici respectfully urge this Court to deny the IG's motion to
enforce the subpoenas against GLSP and ALAS.
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