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n 1986, the Bureau of Justice Services published the Na-

tional Criminal Defense Systems Study, the first compre-

hensive statistical analysis of how legal representation is

provided to indigent defendants in states and counties
throughout the nation. That study analyzed data compiled
through 1982. BJS has now undertaken a new nationwide
study of indigent defense systems. The study will collect, or-
ganize and analyze data from defender organizations, govern-
ment agencies and other participants in criminal justice sys-
tems around the country. Its goal is to paint an accurate pic-
ture of how we deliver legal services to indigent defendants,
and how those defender services fit within the larger criminal
justice system including the courts, police and prosecution
offices.

As a precursor to the new study, this report has two pur-
poses. First, it reviews the existing research and literature on
the delivery of legal services to indigent defendants in crimi-
nal cases. Second, it analyzes many of the recent changes in
the administration of criminal justice that the new survey will
have to address. It summarizes the findings and recommenda-
tions of a Working Group convened by the Bureau of Justice
Statistics to provide guidance for the first comprehensive new
study of indigent defense services since 1986.

Systemic collection and analysis of indigent defense sys-
tems is a difficult task because there are hundreds of different,
unrelated defender organizations throughout the nation, and
enormous diversity in their structure, organization and ap-
proach to indigent representation. Moreover, there is little
uniformity of meaning in the language most defender offices
use to measure the quantity and quality of their work. Terms
such as “case,” “client,” “representation,” “support services,”
and “caseload” have very different meanings from agency to
agency.

In addition to definitional problems, there is little unifor-
mity in how defender organizations keep records of their out-
put. Some agencies keep meticulous records, some keep none,
and most fall somewhere in between. There are also great
differences in the kinds of data defender offices choose to
keep, and the kinds of reports available from such agencies.
Some only keep records of how many cases are tried, how
many plead guilty and how many are dismissed. Othersrecord
far more detail, including the nature of the charges, the race of
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the defendant and the use of support services. Finally, there
may be serious problems with the accuracy of records kept by
some defender agencies that do not have professional data
processing services and rely on sporadic and voluntary data
collection by staff attorneys and clerical personnel.

In 1982, the Bureau of Justice Statistics undertook a com-
prehensive review of the manner in which legal services are
delivered to indigent defendants. A report was published in
1986, entitled National Criminal Defense Systems Study. In
1988, BJS published a bulletin, entitled Criminal Defense for
the Poor; 1986, updating the information from the 1982 study
with information gathered through 1986. BJS is now embark-
ing on a new study, to update the two previous reports.

In March, 1997, to begin the process of producing the new
study, BJS convened a Working Group which met and discussed
ways of making the survey most productive, both for BJS and
for public defender offices around the country. The group
included representatives of public defender offices, federal,
state, county and local governments, and other organizations
and agencies that participate in the delivery of defender ser-
vices.

After the meeting of the Working Group, BJS retained Rob-
ert Spangenberg, who led the 1986 survey, and the Spangenberg
Group, to do the new study. The data collection process is
presently underway.

INTRODUCTION

Few areas of government have attracted as much attention
in recent years as the criminal justice system. Public announce-
ments of “wars” on crime, drugs, and violence have often been
accompanied by changes in the funding, organization, and
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function of the agencies that make up the criminal justice
systems. Sometimes these changes have been mandated by
the legislature or the courts. Sometimes they were adopted by
the agencies themselves, in order to keep up with the rapidly
shifting demands of the system. But invariably, they have dras-
tically changed the way indigent defendants are represented,
at the federal, state and local level.

One participant in the B]JS Working Group analogized the
criminal justice system to a “three-legged stool,” supported
by the courts, the prosecution and defender agencies. Many
believe that if this analogy is correct, then the weakest and
most neglected “leg” is the defense side. Often, new anti-
crime initiatives include funding for court and prosecution
services, but leave defender offices to their own devices in
trying to satisfy the demands of new justice initiatives.

Unfortunately, there has been little systematic collection of
data over the past fifteen years that would clarify the manner
in which defender agencies have adapted to changes in the
criminal justice system. Consequently, there has also been
little informed analysis of whether there are in fact inequali-
ties in the treatment of the three “legs” of the criminal justice
“stool,” and if so, which of the strategies chosen by various
defender organizations have been most successful in main-
taining high quality, competitive defense services.

Despite any perceived inequality, however, there is still a
constitutional mandate that indigent defendants be provided
with free lawyers in criminal cases. In Gideon v. Wainwright,
372 U.S. 335 (1963), the Supreme Court held that the Sixth
Amendment right to counsel required that all felony defen-
dants be afforded a lawyer. In Argersinger v. Hamlin, 407 U.S.
25 (1972), the guarantees of Gideon were extended to misde-
meanor cases in which indigent defendants faced a potential
prison sentence.

Constitutional guarantees to indigent defendants extend
beyond the provision of a lawyer. The Supreme Court, in cases
such as Ake v. Oklahoma, 470 U.S. 68 (1985), also ruled that
poor people are entitled to necessary expert and investigative
services — all of which place additional obligations on the
defender offices required to provide those services.

The work now being undertaken by the Spangenberg Group
and BJS should provide an accurate picture of how indigent
defense services are currently provided within the context of
the larger criminal defense systems of the 90%. It should help
defender offices throughout the nation achieve a better un-
derstanding of how they can maximize the quality of legal
services they provide to their clients. It should also assist courts
and legislators to understand and satisfy the needs of defender
agencies seeking to fulfill their constitutional mandate within
the criminal justice system.

PREVIOUS STUDIES OF INDIGENT
DEFENSE SERVICES

A. Studies Prior to the 1986 Report
Before the 1986 Report, there was only one systemic at-
tempt to complete a national survey of defender services. In

1973, the National Legal Aid and Defender Association pub-
lished The Other Face of Justice, written by L. Benner and B.
Lynch-Neary. That study was based on responses to question-
naires sent to participants in the criminal justice system in all
3110 counties in the nation, and field studies conducted in
twenty jurisdictions, selected at random. Its goal was to pro-
vide a comprehensive view of the manner in which all juris-
dictions provide indigent defense services.

While The Other Face of Justice provided a significant
glimpse of how indigent defendants were being afforded coun-
sel, it was hampered by several problems. First, the study was
done shortly after the Supreme Court’s decision in Argersinger,
so it is possible that Argersinger caused immediate changes in
the indigent defense system that rendered the 1973 survey
obsolete at birth. Second, only 25% of the survey instruments
were returned. This casts doubt on the statistical validity of
the survey as a national study.

Between 1973 and 1982, several limited studies were done,
collecting and analyzing data about particular aspects of de-
fender organizations, but not attempting anything nearly as
comprehensive as the earlier survey. The 1978 Defender Office
Survey, published by the National Legal Aid and Defender As-
sociation, collected information directly from public defender
offices, concerning the scope of their representation, their
procedures for appointment of counsel, and other aspects of
providing defense services. An earlier unpublished NLADA
study, Indigent Defense Systems Analysis, collected data on plea
bargaining and the timing of defense counsel’s entry into a
case. The bibliography appended to this Report contains cita-
tions to many other articles and surveys done prior to 1986,
most of which focused narrowly on individual programs, or
particular aspects of criminal defense systems, and did not
attempt a survey of national scope.

B. The 1986 Report

The most recent comprehensive national study of indigent
defense services was the National Criminal Defense Systems
Study, published by BJS in 1986. The study was based upon
data collected and interpreted as of 1982 by Robert
Spangenberg, Beverly Lee, Michael Battaglia, Patricia Smith
and A. David Davis, of Abt Associates.

The 1986 Report collected data from 777 defender pro-
grams, covering 718 counties in all 50 states. The survey was
done by mail, with telephone follow-up, and resulted in a
response rate of about 97 percent. The Reportrecognized that
in many offices, very little data is collected in any organized
fashion, and that in some of these offices, the data may not be
accurate. Nonetheless, the 1986 Report is far more compre-
hensive and reliable than any national study done before or
since.

The 1986 Report organized the collected data into three
broad categories:

(1) The Types and Characteristics of Indigent De-
fense Systems.

(2) Indigent Defense Expenditures and Caseload.

(3) Variations in Case Processing and System
Changes.
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B(1). The Types and Characteristics of Indigent

Defense Systems.

In 1982, thirteen states had public defender systems orga-
nized on a purely statewide basis, in which one state office
coordinated and administered indigent defense services for
the entire state. These systems typically had a central admin-
istrative office that oversaw the workings of the agency, while
client representation was provided by salaried staff attorneys,
usually working in regional offices. Some state defenders also
administered private assigned counsel and contract programs.

In most jurisdictions, however, defense systems were orga-
nized on a county level, with each county having its own sys-
tem or agency, independent of other defenders in the state.
Most counties used an assigned private counsel system. About
one-third used a public defender system, in which full or part-
time salaried lawyers represented indigent defendants.

The 1982 Study also noted that a relatively new phenom-
enon, contract defenders, had taken hold in a few counties.
These contracts took one of three basic forms: fixed price
contracts where a lawyer or group of lawyers agreed to handle
a set number of cases for a fixed cost-per-case fee; block grant
contracts, where attorneys agreed to represent all indigent
defendants in the jurisdiction for a fixed amount; and cost-
plus-fixed-fee contracts, where the contracting attorney rep-
resented defendants on an estimated cost-per-case basis until
the contract was out of money, at which time it might be rene-
gotiated.

The salient characteristic of all contract systems is that the
lawyers were not working on a salaried basis, and were not
employed by an established public defender office. Rather,
they were independent contractors, whose workload was based
up on a formula pre-determined in the contract.

The 1982 Report also noted that many states used a hybrid
of these forms of representation. For example, Massachusetts
had a statewide public defender that represented defendants
in felony cases, while misdemeanor defendants were repre-
sented by private lawyers from plans administered by county
bar associations. In Florida, representation was organized by
multi-county judicial districts.

Within those states that used county-based systems, there
was a significant difference between the models chosen by
small counties and those selected by large counties. Small
and rural counties preferred assigned counsel systems. More
populous urban counties tended towards salaried public de-
fender offices.

There were also major differences between the structure
and administration of public defender systems and that of
assigned counsel systems. Most public defender programs
were part of county government. Some were established as
part of the judiciary, while others were an arm of an executive
agency. Only about 8 percent of all public defenders were
independent, not-for-profit organizations.

The chief public defender in most jurisdictions was usually
a full-time employee, and was paid a salary significantly less
than the salary of the chief prosecutor in the same jurisdic-
tion. Most public defender programs had a small staff of law-
yers, with only 16 of 321 programs reporting more than fifty

attorneys. A majority of offices relied upon full-time staff
lawyers, although some used part-time attorneys.

A significant weakness of most public defender offices was
that they rarely had any support staff other than secretaries
and investigators. Most public defenders did not employ so-
cial workers, paralegals, fiscal administrators or training di-
rectors. The few agencies that did have such a staff tended to
be located in larger counties and more populous urban areas.

In contrast to public defender offices, assigned counsel sys-
tems fell within two broad categories. The majority were ad
hoc systems, where individual judges assigned individual pri-
vate attorneys to individual cases. About a quarter of the as-
signed counsel systems were coordinated offices, which em-
ployed an administrator and staff that tried to establish a set
of standards and procedures for assigning counsel and main-
taining quality of representation.

Most counties maintained a list of lawyers willing to accept
assignments. These lists usually consisted of lawyers who had
volunteered to be included. The lists were often not orga-
nized by attorney specialty, but sometimes categorized the
attorneys by experience, with the more experienced lawyers
eligible to handle the more serious cases, and the less experi-
enced lawyers available to represent clients in less serious
matters.

In most counties, assigned counsel were paid on an hourly
basis, with separate rates established for in-court and out-of-
court work. Often the hourly rates were less in misdemeanor
and juvenile cases than in felony cases. In some jurisdictions,
fees were set by statute, while in others the assigning judge or
administrator had the discretion to set different fees for dif-
ferent cases.

On average, the fees ranged from $10 to $65 per hour. Some
systems, however, set fixed fees for a particular type of court
appearance, such as $50 for an arraignment, $100 for a guilty
plea and $150 per day for a trial. Others took an even more
radical approach to fees, paying a flat fee for the case, regard-
less of how serious the case was, or how much work was in-
volved.

In addition to hourly rates, many jurisdictions set caps on
total compensation allowed for assigned counsel on any case.
Often these caps were so low as to render the hourly rate
virtually meaningless. In Arkansas, for example, the hourly
rate for in-court felony representation was a relatively high
$50 per hour. Total compensation was capped, however, at
$350 per case, so any work done beyond seven hours per case
was uncompensated. Systems that imposed caps usually set
the maximum for felonies at somewhere between $500 and
$1000. The range for misdemeanors was about $200 to $500.

The 1986 Report also noted that in the few jurisdictions
using a contract system, a majority of the contracts were
awarded to private practitioners. Law firms also received a
significant amount of the contract work, while other groups,
such as bar associations and not-for-profits received very little.
About a quarter of the jurisdictions employing contracts used
them to supplement a public defender or assigned counsel
system. Inthese places the contracts provided representation
in cases where the other defender system had a conflict of
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interest,.or could not accept the case for some other reason.

Many defenders have expressed serious concerns with the
quality of service provided by contract systems. Questions
have arisen as to who will monitor performance of the ser-
vices contracted for, and what standards will be adopted for
measuring performance. This is particularly important where
there are fixed price or block grant contracts, because the
attorney’s compensation does not increase as he or she de-
votes more time to a case, creating a financial incentive to cut
corners or do less work. The 1982 Report found that in more
than half of the contract jurisdictions, there was either no
monitoring, or the only monitoring was done by the agency
that made the initial award.

B(2). Indigent Defense Expenditures and Caseloads

The 1986 Report found that funding for indigent defense
was provided exclusively by state government in 18 states, by
county government in 21 states and by a combination of state
and county money in the remaining 11. Per capita spending
on indigent defense was highest in the most populous coun-
ties and urban areas, and significantly less in smaller, rural
counties. In raw sums, $625 million was spent on indigent
defense in 1982. This was far greater than had been estimated
ina 1980 study entitled Criminal Defense Services for the Poor,
written by Norman Lefstein and published by the American
Bar Association in 1982. This amount also does not include
indigent defense spending in the federal court system.

Although the sum of $625 million may seem large, the 1982
Report found that it was quite small compared to other as-
pects of the criminal justice system. In 1982, the Bureau of
Justice Statistics Sourcebook noted that public defense received
1.5 percent of state and local criminal justice funding, while
prosecution services were allocated 5.9 percent, the judiciary
13.1 percent, corrections 24.7 percent and police 53.2 per-
cent.

An important factor in evaluating spending on public de-
fense is the indigency rate in a given jurisdiction. Nationally
there are about fourteen indigent defendants per one thou-
sand people in the population. There are, however, wide re-
gional and local swings in these statistics. For example, at the
high end, there are 29.92 indigent cases per thousand of popu-
lation in the District of Columbia. At the low end, there are
only 5.30 per thousand in Rhode Island.

The 1986 Report discovered several factors which contrib-
uted to the disparities in indigency rates. First, there was a
strong correlation between the indigency rate and the overall
crime rate in any given county. Places with the highest crime
rates also had highest indigency rates in criminal cases. Sec-
ond, there was a positive correlation between the indigency
rate and the percentage of a county’s population living in ur-
ban areas. Indeed, the highest indigency rates occurred in the
fifty most populous counties in the nation.

Nationally, there were approximately 3.2 million indigent
defense cases in 1982. Unfortunately, the 1986 Report was
unable to document precisely how this figure could be bro-
ken down among the various kinds of criminal cases, because
too many of the survey respondents did not keep the neces-

sary information. Nonetheless, the reliable data in the 1986
Report is a valuable starting point in comparing costs per case
across states and counties.

B(3). Variations in Case Processing and Systems

Changes

The 1986 Report also analyzed the manner in which de-
fender systems administratively processed and arranged rep-
resentation for individual clients. Aspects of case processing
addressed included the way defenders decide which potential
clients are indigent; whether clients are required to contrib-
ute to the cost of their representation; at what stage of the case
attorneys are first assigned; how conflicts of interest and mul-
tiple defendant cases are handled; and whether the defender
system provides any formal training to defenders.

Most states claimed to have established written criteria for
determining whether a possible client is indigent. There are,
however wide differences between the standards used by vari-
ous jurisdictions. Some consider gross income to be a deter-
mining factor, while others consider net income. Some con-
sider all of a defendant’s assets in determining ability to pay,
while others exempt certain essentials, such as a house and
car, from consideration. Some only consider liquid assets.
Moreover, there is no uniformity on the question of where to
draw the line between eligibility and ineligibility. Some juris-
dictions use the Bureau of Labor Statistics’ definition of the
poverty level, while others attempt to measure a defendant’s
resources against the estimated cost of retaining counsel. The
disparities between jurisdictions are so great that in some
places there are lists of criteria that make a defendant pre-
sumptively ineligible (such as not being on welfare, or being
able to post bond), while in other places there is at least a de
facto assumption that all defendants are eligible.

As of 1982, several jurisdictions were trying to reduce de-
fender costs by employing indigency screeners, who gathered
financial information about defendants who applied for free
defender services. This was most frequently done in large
public defender offices in the northeast part of the country.

Some places also adopted recoupment policies, requiring
indigent defendants to pay some amount of money towards
defraying their legal expenses. These policies took many
forms, ranging from imposing judgment liens after convic-
tion, to imposing repayment as a condition of probation.

Although three quarters of all counties reported having re-
coupment policies, most admitted that the policies were inef-
fectual. Of the counties with recoupment plans, one quarter
admitted to recovering no funds. Another 45 percent said that
they were reimbursed in 10 percent or less of all indigent
cases. Only 17 percent claimed to have a recovery rate of 25
percent or higher. There were no statistics about whether the
money recovered even matched the amount spent to imple-
ment the recoupment programs.

It has long been known that the point at which a defendant
is afforded counsel in a criminal case has a significant effect
on the defendant’s chances of success. A lawyer who is ap-
pointed immediately after the arrest can do a prompt investi-
gation before witnesses have disappeared. He or she can also
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advise the client against making incriminating statements or
engaging in other destructive behavior that will injure his
chances at trial. If the client wishes, plea bargains and coop-
eration agreements can be entered into early enough for them
to be worth concessions from the prosecution. At the very
least, defense counsel has significantly more time to prepare
for trial.

The 1986 Report discovered that early representation was
most common in jurisdictions that had public defender sys-
tems. 39 percent of public defender counties reported pro-
viding lawyers within 24 hours of arrest, and another 44 per-
cent began representation within three days of arrest. The
statistics for counties with assigned counsel systems were some-
what less than public defender counties, with 33 percent of
cases being assigned within 24 hours. Contract defenders
lagged far behind other systems, with only 12 percent supply-
ing a lawyer within 24 hours of arrest.

A problem that has long bedeviled indigent defense sys-
tems involves the way a program deals with conflicts of inter-
est and multiple defendant cases. In cases where more than
one person has been charged with participating in a single
crime, it is common for the defendants to have different, and
possibly conflicting defenses. For example, if two people are
accused of assaulting someone, the first defendant may claim
that he was home watching TV during the assault, and was a
victim of mistaken identity. The second defendant, however,
may insist that he was merely an innocent bystander, while the
first man was guilty. Obviously, a single lawyer cannot repre-
sent both clients and effectively argue the inconsistent de-
fenses. Equally problematic, one of the defendants may be
offered a deal, in which he receives a favorable plea bargain,
or even a dismissal, if he will testify against the other. Again,
a single lawyer representing both defendants cannot negotiate
an agreement that benefits one at the expense of the other.

These problems are particularly acute in jurisdictions with
public defender systems, because all lawyers employed by the
public defender are considered to be members of the same
firm. Thus, where a conflict of interest occurs, a private attor-
ney must be appointed to represent at least one of the defen-
dants, while the public defender continues to represent the
other. The 1986 Report reviewed the circumstances under
which separate counsel are actually appointed for co-defen-
dants.

About one third of all counties reported appointing sepa-
rate counsel in all cases involving co-defendants. Half of the
respondents said that they appointed separate lawyers when
the original defender requested relief. Many counties also
said that individual counsel was assigned when requested by
the defendant, or at the court’s discretion. Only one percent of
the respondents reported never assigning separate lawyers to
co-defendants.

A final subject addressed in the 1986 Report concerned the
provision of legal training for the lawyers who represent indi-
gent defendants. The Report noted that because the salaries
for public defenders and the compensation rate for assigned
counsel are so low, and the availability of support services is
so limited, it is essential to provide good legal training to the

lawyers who are representing indigent clients. The Report
discovered that in 55 percent of all counties, there are no
opportunities for legal training. This statistic was qualified,
however, by several significant trends discovered by the Re-
port. First, counties with public defender systems were far
more likely to provide legal training to their lawyer than coun-
ties with other systems. Eighty-one percent of public defend-
ers reported making training available to their lawyers, while
only 21 percent of assigned counsel programs and 37 percent
of contract programs did so.

There were also significant local and regional disparities in
the availability of training. 90 percent of all counties with a
population over 500,000 provided legal training, while a far
lower percentage applied in smaller counties. Moreover, train-
ing was more available in the northeast and western parts of
the country, where most statewide public defender systems
were located.

C. Studies Since the 1986 Report

In 1988, the Bureau of Justice Statistics published a Bulletin
entitled Criminal Defense for the Poor, 1986, which updated
some of the information contained in the 1986 Report. The
1988 Report was prepared by Robert L. Spangenberg, Judy
Kapuscinski and Patricia A. Smith of the Spangenberg Group.

The 1988 Report noted that indigent defense had become
significantly more frequent and expensive since 1982. In 1986,
there were approximately 4.4 million cases nationwide in
which counsel was assigned to an indigent defendant. This
was a 40 percent increase from the 3.2 million cases reported
just four years earlier.

Approximately $991 million was spent on indigent defense
services in 1986. This was a large increase from the $625
million reported four years previously. The average cost for
each case also increased, from $196 in 1982 to $223 in 1986.

Twenty states funded their indigent defense systems with
state money; ten states were county funded, while the remain-
ing thirty states used a combination of state and county fi-
nancing.

A majority of counties still use assigned counsel systems,
but that figure dropped from 60 to 52 percent. The use of
public defender programs and contract systems increased, with
the largest growth coming in the area of contracting. Notall
was well in contract defense, though, as several of the quality
control problems anticipated in the 1986 Report proved pre-
scient. At least one county in Arizona adopted a program in
which the indigent defense system was awarded to the lowest
bidder. In Smithv. State, 140 Ariz. 355, 681 P2d 1374 (1984),
the Arizona Supreme Court found the system violated the Fifth
and Sixth Amendment rights of indigent defendants for four
reasons: (1) it did not take into account the time the attorney
spent in representing his assigned clients; (2) it did not pro-
vide for support costs, such as investigators; (3) it did not
consider the competence or experience level of the attorneys
bidding on contracts; and (4) it did not consider the complex-
ity or seriousness of the cases being bid on. Since 1988, there
have been no comprehensive national studies of indigent de-
fense services. The bibliography appended to this report lists

Interim Report

Page5



several articles and studies of more limited scope that pro-

vide some information about developments during the past
decade.

THE PURPOSE OF THE NEW SURVEY

In the fifteen years since the last comprehensive national
survey of indigent defense systems, the criminal justice sys-
tem has changed in ways that have rendered much of that
study obsolete. Some of these changes have occurred within
the public defender community itself. For example:

1. More states have adopted a state public defender system.

2. State offices have expanded in some jurisdictions that
use a hybrid of state and local defender services.

3. The use of contract defenders has increased in many
parts of the country. This has included a wide variety of con-
tracting scenarios, ranging from traditional low-bid for ser-
vice contracts, to funding of “specialty” defenders to deal with
a narrow problem peculiar to a jurisdiction.

4. Defender services are expanding to address the broader
needs of clients, including concepts of client-centered repre-
sentation and incorporation of civil and administrative mat-
ters related to a client’s criminal case.

5. Experiments in community-based defender offices, as
opposed to traditional city, county or state agencies.

6. The emergence of defender “performance guidelines”
(such as those developed by the National Legal Aid and De-
fender Association) that describe the tasks of representation
more clearly than ever before.

7. The increased use of technology by public defenders to
share information and research, and to keep case data.

Other changes have taken place in the legislative, judicial,
prosecutorial, correctional and administrative wings of the
criminal justice system, including:

1. Increases in the length of prison sentences, and the num-
ber of crimes carrying mandatory prison terms.

2. Determinate sentencing through sentencing guidelines.

3. Lowering of the age for prosecuting juveniles as adults,
and increases in the number of such prosecutions.

4. Dramatic increases in the number of persons arrested
and prosecuted for non-felony and “quality of life” crimes.

5. New, and often severe, collateral consequences of crimi-
nal convictions through civil matters, such as immigration
status, housing, licensing, fines and benefits entitlement.

6. The growth of forfeiture, both civil and criminal.

7. Increasing federalization of state crimes, resulting in
broader concurrent exposure to prosecution in parallel crimi-
nal justice systems.

8. Legislative elimination or reduction of parole and pro-
bation.

9. Legislative creation of many new “predator” and repeat-
offender statutes.

10. Legislative expansions of the death penalty, increased
capital prosecutions, and the accelerated pace of executions.

11. The establishment and subsequent defunding of capi-
tal resource centers, and other offices that previously pro-
vided defenders with assistance in death penalty cases.

12. Reduced availability of habeas corpus and other post-

conviction remedies.

13. Imposition of restrictive time limits for filing of ap-
peals, habeas corpus and post-conviction petitions.

14. Increased funding for prosecutors and police, with a
concurrent increase in the number of specialized prosecution
units defenders must contend with, such as domestic violence,
sexual assault and narcotics task forces.

15. Development of new fields of scientific and other areas
of expertise used in criminal prosecution and defense.

16. Development of new specialized courts, often designed
as “adjudication partnerships,” such as drug courts, juvenile
gun courts, or domestic violence courts.

17. The emergence of alternative justice-system models,
such as community justice and restorative justice

These system changes have had a profound effect on the
agencies that provide indigent defense services. The purposes
of the new Survey will include:

1. Determining how changes in the criminal justice system
have affected the delivery of defender services.

2. Examining how institutional defenders have responded
to these changes, e.g., in terms of structure, funding and method
of client representation.

3. Determining which of these responses have been suc-
cessful, and which need improvement or change.

4. Supplying the information needed to evaluate and com-
pare the effectiveness of services offered by various forms of
defender offices.

5. Providing a basis for determining what resources de-
fender offices will need to respond to these changes in the
future.

On March 13, 1997, a meeting was held in Washington,
D.C. of a Working Group assembled by the Bureau of Justice
Statistics to discuss ways of making the Survey most produc-
tive, both for BJS and for public defender offices around the
country. A list of the members of the Working Group is ap-
pended to this report. The following sections reflect the views
and recommendations of the Working Group.

DATA ORGANIZATION ISSUES

The Survey should be more than just a “snapshot” of the
present status of indigent defense. The future of the public
defender community will be determined by its ability to suc-
cessfully meet the challenges posed by the criminal justice
system as a whole, including all other system participants. It
is therefore essential that the Survey provide a basis for com-
paring the structure, resources, performance and needs of
public defender offices to those of the prosecutors, police and
courts which control defenders’ caseload inputs. Members of
the Working Group referred to this as an “ecosystem,” or
“three-legged stool” approach to the survey. Defender ser-
vices must be evaluated not in a vacuum, but in the context of
the criminal justice systems in which they operate. Changes
in one part of the system should be examined for their impact
on defender services in the same jurisdiction.

The “ecosystem” approach requires that the Survey must
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go beyond counting the raw number of cases processed by an
office and measuring the cost per case. “Workload” is a more
useful measurement than “caseload,” because even where the
number of cases has remained constant, the number and vari-
ety of services provided to each client will have increased in a
variety of ways as a result of changes in the criminal justice
system beyond the control of defender agencies. For example,
a jurisdiction may have lowered the age for adult prosecution
of juveniles, mandated lengthy state prison terms and estab-
lished collateral consequences affecting the families of defen-
dants who receive welfare or public housing. A defender agency
that represents a juvenile in this jurisdiction may still repre-
sent only one client in one case, but must do dozens of hours
more work, in order to deal with the more severe penalties
and civil consequences. In similar fashion, a defender office
may represent an adult accused of assaulting his spouse. In
the past, this would have been considered a simple assault
case, and would have been handled as one case in a single
criminal court, or may have been a candidate for diversion
out of the criminal justice system. Now, however, many juris-
dictions have created special prosecution and police units for
bringing these cases, special courts for adjudicating them,
mandatory arrest policies, or mandatory mediation proce-
dures and collateral civil actions for addressing the family
implications of the case. From a statistical perspective this
may still be considered just a single client, but the amount of
work the defender must do has increased exponentially.

As aresult of these changes, the frequency with which de-
fender offices must now use the services of non-lawyer spe-
cialists has also increased dramatically. Social workers, wel-
fare, immigration and benefits specialists may be essential to
successfully representing a client in many kinds of criminal
cases. The value of representation in a criminal case is signifi-
cantly undermined if a “successful” conclusion nevertheless
results in the client’s deportation, homelessness, or inability
to provide for his family, including an increased risk of the
client’s children entering a similar cycle of legal troubles.

In death penalty cases in particular, the importance of non-
lawyer specialists is crucial. The presence of an experienced
mitigation expert frequently is the difference between a life
sentence and capital punishment.

The Survey should document these changes, as well as the
ways they have affected defender workload and expenditures.
Also, if the Survey is to be a useful tool for determining what
resources are necessary for defenders to properly represent
their clients, it must compare the changes in defender resources
to changes in the funding of other criminal justice agencies
including prosecution, police and courts. It should develop a
model for evaluating the effectiveness of public defender ser-
vices, to guide the gathering of data. Simple cost-per-case
measurements are not reflective of the quality of work done
by defenders. Among the criteria suggested for evaluating
quality of services were the following considerations:

1. Nature of representation (misdemeanor v. felony; fre-
quency and nature of collateral proceedings; jury trial v. bench
trial; trial v. appeal; representation in related civil proceed-
ings).

. Pre-trial incarceration rate.
. Pleav. trial v. dismissal rate.
. Frequency of filing and litigating pretrial motions.
. Use of investigators.
. Availability and use of diversion programs.
. Use of social workers and other non-lawyer specialists.
. Use of mitigation experts in capital cases.
. Use of experts.
10. Typical length of trials.
11. Post-trial incarceration rate.
12. Frequency of post-conviction litigation.
13. Level of skill and experience of attorneys and supervi-
SOTS.
14. Salary and benefits afforded attorneys and supervisors.
15. Type and amount of supervision and case review af-
forded attorneys.
16. Type and amount of training afforded attorneys.
17. Availability of support staff and word processing facili-
ties.
18. Level of skill and experience of support staff (secre-
tarial, clerical, social work, paralegal and investigative).
19. Salary and benefits afforded attorneys and supervisors.
20. Library and computerized research facilities.
21. Availability and use of interns, law clerks and law stu-
dent clinical programs.

OO~V WK

The quality measurement model should be used not just to
evaluate individual defenders, but to compare the quality of
services delivered by different forms of defender offices. For
example, in jurisdictions which are serviced by both a state
public defender and contract defenders, it would be useful to
examine not just which office is more expensive, but which
office is providing better representation, and how they are
doing it. In this respect, the Study should include not just data
about the rates of trials, pleas, dismissals, acquittals and con-
victions. It should also consider the extent to which each form
of defender office has been able and willing to utilize non-
lawyer personnel, such as paralegals, social workers and miti-
gation specialists to achieve the optimum results for their
clients.

The Survey should include data about the office structure
adopted by defender agencies. At the most basic level, this
would address issues such as the manner in which a chief
defender is selected; whether he or she is hired for a specific
term of years; who has the authority to fire a chief defender;
and what the criteria are for making hiring and firing deci-
sions. Particular attention should be paid to determining
whether the authority to make these decisions is structured in
such a way as to keep the representational aspects of the de-
fender office independent of potentially hostile political agen-
cies. Similar data should be collected about the authority of
the chief defender to hire managers, supervisors and staff law-
yers, and the way that authority is exercised. In jurisdictions
where defender services are obtained on a contract basis, the
Survey should determine who the contractors are; what stan-
dards are used to qualify, select and evaluate them; what ser-
vices they are required to provide; what mechanisms are used
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to maintain standards of quality; and what training and sup-
port services are available to the lawyers. The method of pay-
ment (hourly, fee per case, fee per year, or other formula bill-
ing) and the amount of payment should also be noted. All of
this data should be used to compare the practices of various
types of defender office, and should be correlated with the
criteria used to measure quality of representation.

Information should also be gathered about the structure
defender offices have chosen for client representation. At the
most basic level, this would entail whether an office has opted
for vertical representation, horizontal representation, or some
hybrid plan. The creation and effectiveness of specialized
units, such as domestic violence, juvenile, sex offense and
narcotics defense teams should also be covered. It should be
noted whether a defender service provides appellate and/or
post-conviction representation, and if so, how those branches
of the office are organized, and how the office resolves con-
flict of interest problems.

Along with information about office structure, the Survey
should take account of whether, and how, a defender agency
provides supervision and training to its staff attorneys. Where
services are provided by contract defenders or assigned pri-
vate counsel, the Survey should also determine whether there
is any formal training or supervision given to the lawyers who
handle the casework.

DATA COLLECTION ISSUES

Members of the Working Group expressed concern over
the amount, nature and accuracy of relevant information pres-
ently being collected by public defender offices. It was sug-
gested that state public defender systems are probably doing
the best job of collecting accurate information, if only be-
cause they are centralized, and have access to material from
all areas of the state. The Minnesota State Public Defender
System was recognized as having an excellent data collection
system, but even that agency has only been gathering informa-
tion for a few years.

The Survey should also recognize that many defender agen-
cies use multiple data systems within one agency. For ex-
ample, Massachusetts uses separate data systems for public
defenders and for assigned and appointed counsel. Moreover,
in jurisdictions such as New York City, where there are two or
more independent defender agencies, each office is likely to
maintain a database that differs both substantively and stylis-
tically from the systems employed by the other offices.

It is also important to gather information about smaller
defender agencies, such as contract defenders and county of-
fices, which are frequently ignored by national studies. Some
of this information can be obtained from the National Asso-
ciation of Counties. Equally important, the Survey must gather
information about the other branches of the criminal justice
system, in order to make meaningful comparisons with devel-
opments in public defender offices. Information about other
criminal justice agencies, such as courts, prosecutors and po-
lice can be obtained from the relevant government offices.
The Bureau of Justice Statistics has done several studies which

will be helpful in this respect.

The Working Group expressed concern about the wide dif-
ferences in the kind of data collected by various defender
services. For example, some jurisdictions keep records on
indigency rates, while others do not. Other categories in which
information should be collected include:

1. Race/gender/age/prior record of the defendant.

2. Type of case, including crime, potential sentence, felony/
misdemeanor/juvenile distinctions.

3. Percentage of trials v. plea bargains v. pretrial dismissals.

4. Outcomes of cases. The Minnesota data collection sys-
tem provides for 26 potential outcomes. Other jurisdictions
may have others to add.

5. Cases per attorney (mean, median and range within an
office).

6. Expenditures, along with an explanation of how each
office collecting the data defines expenditures, and how those
expenditures fit within the overall financial structure of the
system.

7. An explanation of how each jurisdiction measures
caseload and/or workload per attorney.

8. Sentencing, and how it relates to the crime charged, the
crime for which the defendant was convicted, whether the
case was tried or plea bargained, and how the jurisdiction’s
overall sentencing laws are structured (guidelines/mandatory
sentencing/availability of probation or parole/permissibility
and limits on plea bargaining/range of judicial discretion).

9. In death penalty states, the frequency with which capital
crimes are charged as opposed to non-capital homicide, the
conditions relevant to that decision (personal characteristics
of the victim, the defendant, etc.), the frequency with which a
guilty verdict results in a death sentence, the resources de-
voted by the public defender to various stages of capital cases).

The Survey should also accommodate regional differences
in court structure and terminology (whether substantive or
semantic) which a reader must understand in order to use the
data properly. For example, some jurisdictions use prelimi-
nary hearings as a means of screening less serious cases out of
the system, while others treat the hearing as a mere formality,
and leave the screening process to another stage of prosecu-
tion. The ability to reflect such distinctions will affect the
accuracy of comparisons among felony/misdemeanor statis-
tics, as well as trial/plea bargain/dismissal figures.
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