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When I think about the work that gets done across the country the critical thing that is often overlooked when you talk to policy makers is that the work does not get done in policy rooms, it gets done in offices across the country. Gets done in neighborhoods across the country. . .in reservations. And out of that work, policy can be generated. But, it’s there that the policy becomes real. And I want to talk a little bit about that today. . .What legal services do, and what poverty law does, what civil rights work does,  what environmental justice work does, what voting rights work does, what civil rights work in general does, is something that is important to the individual clients that you have, but in other was it is more important, because what it does is increases the democratic potential in society. And if we’re about anything, especially in the days that face us and have faced us since September 11th, but if we’re about anything we’ve got to be about maintaining a commitment to a democratic polity, that’s with a small “d” of course, a democratic polity to make sure that the policy that gets made reflects the needs and interests of the communities that we come out of, and that’s, I think, the critical content of your work.  And it may not feel like that every day, but the extent to which the capacity for people to participate in civil life is enhanced is the extent to which the commitment to the ideas that the law is founded on, that we claim our country is founded on are reinforced. That’s I think critical work.  So that the work of the environmental lawyers, poverty lawyers, civil rights lawyers are all joined together, joined together at that intersection. They are joined together at the intersection of democratic development. 

Now what I want to do is talk a little bit about what that means concretely, and I’m going to use a couple of cases or examples. Some are drawn from the book, The Miner’s Canary. For those of you who do Indian law, you recognize the metaphor of the “miner’s canary”. Because I do Indian law, it’s the metaphor that came to mind when Lani Guinier and I were working on the book. And what it basically, the metaphor, for those of you who don’t know what the metaphor is, in the early days of mining, when miners would go into the mine, they would take the canary with them. And as the percentage of methane gas, and other poisonous gasses became greater, because the canary had a more fragile respiratory system, it would fall off of it’s perch and die. And then the miners knew it was time to get out of the mine. And what Lani and I said. . .was that the communities that you all represent and work for are like the “miner’s canary”. That is, when you look at their issues, when you look at the issues that are affecting the Black community, for example, or the Latin community, for example, the defects are you see of the poor, that are having a negative impact on their lives may be affecting that community, that group, that client first, but you can bet that it’s not that just that client, not just that community, that the forces that have produced the results in your office, are forces that are affecting the wider community. The community that we call this country; The states we live in, and it’s up to us to see what those defects are and attack those defects, and correct those defects, because it wasn’t just the canary in jeopardy, it was the miners that were in jeopardy. It was the system that sent the miners in the mine to do this hazardous work that produced the affects that we saw. So that what you look for when you’re out doing the kind of work that you do, and the kind of work that I’ve done, are the signs, the institutions that work for us aren’t working, and you see it by seeing those that they don’t serve. And they perform a service to everyone, by making us take notice that these are the places that we need to concentrate our efforts. Now there are many ways that our communities are divided, race being of course the classic tactic that is employed by people to divide the community. Poor people, Black, White, Brown, Red, Yellow, poor people have been divided by race, and there is an old story about dividing by race. If you can get a community divided by race, that poor community cannot be as powerful as it would if it were unified. That race can be used into fooling people into thinking that some people are better off than others, just because of what they look like. Even in the Latino community, there have been divisions based on ethnicity, and the idea of yeah, they’re Latino, but they’re this kind of Latino, or that kind of Latino, that their interests are not really the same as yours.

And I’m going to tell you a story about Chicago, because it was just that type of approach tried to divide the Latin community, between Puerto Ricans and Mexican Americans. And it was an effort by the larger community to forge a larger identity, which there took form as Latinismo, to form an identity, that created a force that was able to stand up to the machine politics, join force with progressive whites and the Harold Washington coalition, that ultimately resulted in the change of the aldermatic make up in Chicago during the time that Harold Washington was mayor, and held out the promise that real political change could happen. Now, it didn’t happen overnight. And it’s not as though the machine didn’t understand ethnic politics. The machine had their own candidates. But what makes a difference, and what makes a difference in your work, is that the community recognize who the real representatives were, and recognized the tactics that were used. We saw those tactics used in the last LA election, maybe to a different effect. But it’s important to recognize what those tactics are. Those tactics are those used to divide the communities that they represent because divided communities are not as strong as they are when they are united.  

. . .The 5th circuit decided the Hopwood decision that outlawed affirmative action in higher education in Texas, it was later extended to all of the public education in Texas, basically, by the attorney general, and it also affects hiring and affirmative action in general. And what it meant, and almost everybody agreed with what it meant, is that the flagship campuses in Texas would be resegregated. Now, that may or may not be a terrible thing, but there is something that you need to know about Texas, and the communities that you work in. That University of Texas, Austin (UT Austin), serves a peculiar gateway function in the state, both UT and Texas A and M University (TAMU), they serve gateway functions. That means, the leadership in the state, politics, business, law, go down any institution in the state, save the church, and the leadership of the state has come through one of those two institutions, almost uniformly. So what that meant, is that if you close the door at UT Austin or TAMU, you weren’t just closing the door to freshman, you were closing the door to the institutions in Texas that were going to lead to the future [leadership in] Texas that those of us hope for, a leadership that reflects the population in Texas, a Texas that reflects leadership and hope to those kindergarten students that you meet in the Valley or in East Texas or in West Texas, what it meant was that these folks weren’t just going to be denied four wonderful years in Austin, or as it really is seven wonderful years in Austin [laughter], they were going to be denied access to the other institutions that UT led. 

So, those of us in Austin, minority faculty in Austin, got together, and of course, a lot of the members there were lawyers, so our initial impulse was think of it as a legal problem.  How are we going to attack the 5th  circuit opinion? How are we going to litigate it further? How are we going to get affirmative action back? And we thought about that , but thankfully there were other members who weren’t lawyers, we had sociologists, and demographers, historians, and we started looking at Texas and we started looking at Texas, and we recognized that we should have a different way to admit students. Because we looked at the class at UT, and what we found is that 75% of the class each year comes from the same 150 high schools in Texas, mainly suburban Dallas and Houston high schools.  There are 1500 high school in Texas.  150 are filling 75% of the seats. And we asked a very simple question: How is this true? Why is it that these other campuses aren’t sending them to UT? Well part of it is, and you talk to other people who realize how things work, is that there are embedded processes in high school that lead people to apply to one school over the other. So the first thing that we had to change was how people thought that they could get to UT, so we had to talk to counselors, teachers, what not. But, the second thing that we had to do, was to ask, Shouldn’t we have an admissions process that results in a fairer distribution of that resource that the education that UT represented? After all people from Muleshoe and  Dimmett, places down in the valley, were paying to support. . .one of the 100 best universities in the world, literally, they were paying for that, yet there were counties in Texas were no high school student had EVER gone to UT. . . We needed to think about how do we make UT serve the people of Texas as a whole, and the idea that people came up with was the idea that the top 10% of the high school graduates in Texas ought to be automatically eligible for admission to the flagship campuses in Texas. And a funny thing happened if you adopted that rule. And what happened was that the class suddenly had the potential to be much more integrated. Integrated along color lines, integrated along ethnic lines, integrated along socioeconomic lines. You could have a class, in other words, that looks like Texas. “Wait”, people said. “You can’t do that”  There’s a reason that these high school have dominated these classes, and the reason is that the kids are better prepared, they are better high school And we had to sit back and say, that’s true, but you know Texas is under a state constitutional requirement to equalize spending in education and opportunity, and provide equal opportunity in the public education system. So the fact that they are unequal and given a different quality of education is in fact the fault of the legislature, it’s not the fault of the high school, and certainly not the fault of the students. So we started asking the question which is, why should the students of these high schools be penalized because the state hasn’t done what it’s constitutionally obligated to do? People still objected. And so, we talked to legislative representatives and tried to do some organizing around the community. What happened was, it was a tough sell. When you went to legislatures, they were opposed to it because they knew whose ox was getting gored. But when you put it in terms of who was going to be benefited, you realize that although the leadership came from the communities of color, that your allies existed among the poor White community, the rural and the poor, whether White, or Brown, or Black. It existed among those communities who had never taken advantage of this resource, UT, so we secured allies among the most conservative members of the legislature, largely by saying just what I said to you. You know, you go up and you say, “Senator, I don’t know how to tell you this, but your district is just dumb.  I don’t think it’s true, but nobody in your district has ever gone to UT”. And suddenly they think, “People in my district been paying taxes”, and suddenly they become convinced that this is a question of equity, it’s not a question of racial privileges, it’s not a question of racial preferences, the way they characterize affirmative action. It’s a question of whether or not people in the state of Texas get access to the resources that they are paying for, and whether there a system that distributing that good that’s fair. And it’s a focus on the question of fairness. And the question of fairness is not about whether one or two students got a better education, it’s about whether to provide a quality education to all of the student and making good on the promise that you make them in kindergarten. 

Another thing happened among Black folks and Brown folks who are the “miner’s canary” in the education process. UT implemented the 10% plan, and became very worried because they were concerned that the students who came in would not be prepared and they would flunk out. And then there would be a political problem because you had these students who came from Texas, these high schools in rural Texas and poor communities in Texas, they’d flunk out, and then there would be a price to pay at the legislature or someplace else. And so they did their research, and what they discovered was that the way students succeed in college is connecting to college. And the way that students connect to college is having some small group experience in that first year that connects them to that college. So this concern set out the mechanisms to redo freshman education at UT. So concern about African Americans and Mexican Americans and how they connected to UT set about a change in improving the education of every student at UT. Now, as Martha Stewart would say, “That’s a good thing!”  But then, something else happened. These kids who got it under the 10% plan  that had SAT scores 200-300 points lower than [other] students (the 10% plan only fills about half of the seats of the freshman class). . .outperformed those students. So suddenly people started saying “So what is the SAT tell us? Because what the SAT tells us, or what it ought to tell us, is the students who scored [higher] than these other students ought to be getting As and Bs, but these other students are”  Well, guess what? These students who succeeded in these high schools learned an important thing. They learned at least two important things. One, they learned how to succeed so that when they got into Texas, the skills that they learned to succeed in high school., they applied to their education at UT. Second thing they learned, is that if they weren’t getting something at UT [academically], it wasn’t because they couldn’t get it, it was because they weren’t getting the information from somewhere, or the help that they needed from somewhere. So they became more demanding. And they went out and got the help that they needed.  So that across the majors, the natural sciences, engineering, business, economics, as well as liberal arts. . .the 10% plan students outperformed their peers. Another things, among the subgroups, the rate of persistence, the rate at which freshmen come back for their sophomore year, the group with the highest rate were African American women. So suddenly, the admission office said we need to learn more about the process by which we admit students. 

So what potentially started out as a disaster with Hopwood   led to reform of admissions at UT at a way that improved UT, and has truly made it a university that serves the state. . . it would not have worked if we could not illustrated that not only the “miner’s canary” would benefit, but that everyone was in that mine. And by doing that, we were able to get the measure squeaked by. But we were able to get reform, and the reform has in return educated people about how to provide education, and how to admit students. So my view is, every time someone talks about reform and admissions policies across the state, whether it’s in Michigan, whether it’s in CA, there are things to learn about how we changed things in Texas. And we would not have learned about them if we weren’t concerned about students as canaries, and the communities of color.

When I said improving the democratic potential, what we’ve done is made sure that these gateway institutions in Texas stay open, so that the institutions that follow UT stay open, and that increases the democratic potential in Texas, not just in the short term, but in the long term, and even in the medium term. I more hopeful than that, in the medium term.

Let me tell you a little bit about LA. . .LA as you probably know. . .there is a sign on the courthouse in San Bernadino that says “We don’t care how they do it in LA” [laughter]. . .LA is the most park poor major, urban area in the country. I forget the exact numbers, but if you want to go to an open space in LA, people point to the beach. Right, if you can get to the beach, there’s open space there. But the question of preserving open space led to a couple of struggles, which you probably know much more about. One is along the Figarro Corridor, and one is along the Cornfield in LA. What resulted from those struggles to preserve open space were coalitions between Latino groups, African American groups, and Asian groups. And preservation and creation of parks can be seen as an environmental justice issue. . .in two ways. One, open space is good for air quality, public health, but it’s also good for something else: building communities. Because parks are places where the community meets or can meet. And so, the struggle for the cornfield, the last large open space in LA, was ultimately successful because it built a coalition. CA, as you may have heard, was in an energy crisis. . .Gray Davis, your governor, proposed building a power plant in Baldwin Hills, in a park, in an open field.  Now in the middle of an energy crisis, building a power plant in the middle of an African American community sounded to Gray Davis like a slam dunk, I think. He was going to get this one built, bring power to LA,. . .and he was going to fasttrack and it was going to happen. But what happened to this power plan? It didn’t get built. It didn’t get built because the coalition that formed around this cornfield formed to support the African American community in opposing the elimination of the park space in LA. And their arguments were about the . . .political, democratic functions, as well as environmental functions, that open spaces and functions that parks provide. So that you have communities that were formally able to divide amongst race coming together to support a policy that was going to benefit the community as a whole, LA as a whole, that laid the framework for future coalitions around environmental issues. 

Now why is that important? It’s important because we need to start taking advantage of those opportunities that allow us to break down the kinds of barriers that are constructed from the old stories about race. The old stories about race, and what Lani and I talked about in the book, is to be able to look around and see who the allies in each struggle ought to be. Why should someone who is normally, or under the conventional stories, divided from us, why should they be like us?  If an institution is not working for Black people, the changes are good that they aren’t working for other people too. And the challenge is who to figure out who else it’s not working for because those are your allies.  And they may not be your allies immediately, and it may take a lot of struggle to build those coalitions, and to make them work, but those are your allies.  That is, there may be more people of color, than everyone thinks, and I don’t mean that in the classic racial since, I mean that in the “miner’s canary” sense. 

But, I want to talk a little bit about how race, civil rights, and poverty law are connected. Because one of the things that race house is the inequity of wealth distribution. This is not a phenomenon unique to the US, but is found in other countries. I just read a statistic the other day, you know, how many seats are in this auditorium? Five hundered? So’s there probably what, two hundred people in here? The wealthiest two hundred people in the world have a greater net worth that the poorest 2.5 billion. So you can put the richest two hundred people in this room, and they would be richer than the 2.5billion that you can put outside of the room.  That’s inequity. That’s a distribution of wealth that raises any number of problems. But the difficulty though with understanding wealth as a function of challenging poverty, is that the way we talk about poverty in this country is only in terms of income. Income is only a poor reflection of wealth. So that, if you have a black family and a white family earning $50,000 a year, on the basis of income, those families are identical. Yet one of the effects of the distribution of wealth, and raising over time is that it skewers what wealth really is. What wealth really is is the compounded generational income. So that if those disabilities have been compounded over generations, even though you come to a point where two people may have equal income, what you don’t have is that compounded wealth over time, and that’s what structural inequality is. So that blacks earn $50,000 a year have a median net worth that is one-half less than their white counterparts earning $50,000 a year.  Let me put it another way, at the lowest end of the spectrum, people who earn less than $50,000, the median black family has no assets, while the median white family holds about $10,000 in equity. At the upper income level, income greater than $75,000, African American families have less than a third of comparable white families. So that, when you are doing poverty law work, it’s about income, absolutely, but it’s also about asset creation and the capacity to generate wealth in communities in which you live, work, and which you are engaged in.  So that, for example, the work done by Professor Cornell at Harvard on Indian Economic Development, focuses on issues of sovereignty, but focus on issues about sovereignty by folks on the material issues that produce and maintain that sovereignty. Working with groups like the Corporation for Enterprise Development, those groups are about building equity. Now some of you all don’t have time to think about these issues, but you should never forget that when you are dealing with welfare issues, or when you are dealing with poverty law in general, that the larger issues isn’t just about maldistribution of income, it’s the structural inequality that produce that, and we’ve got to start thinking about strategies of wealth creation and asset creation in communities that we care about, and that’s whether it takes the form of labor organizing, whether it takes the form of welfare reform, whether it takes the form of other kinds of transfer payment reinvestment, whether it takes the form of working with women groups, and helping asset creation among women. All of these are part of this puzzle. So that when we think about the work that we’re doing, and I say “we” because I do a little bit of it, but I’m mainly an academic. I came out of the civil rights movement and one of my first litigations was in Mississippi. . .poverty’s real in MS, in that poverty is in the whole state, so you worry about how to move a hospital for abused children, and how they care for abused children, when the state is concerned about other things.  But, I came out of that tradition, and out of that, it’s focused my work. . .in ways. . .that led me to this point right here, that the work that you all are doing and what this conference supports and helps train you in, is the work that is going to make this country into what it says it’s going to be. And when I talk about increasing the democratic potential in this society, what I’m talking about is what Mr. John called, ‘patriotism’, when he quoted Adalai Stevenson.  But if that quiet work that builds the capacity to make this country live up to the promises it made, in the same way that we in TX have to live up to the promises that we make to those kindergarten students, that if they work hard and do what they are told, they can have what they want, they can get a good education in the public school system. Making that promise real, and there are a  lot of promises out there like that. When you go to work, what you are doing is making folks live up to the promises that were made, and that’s important work. That’s important work. And when I think about my work in the Justice Department, working for legal services, trying to get funding at times, and there are people that don’t understand that. The most unpopular lawyer is a poor person’s lawyer, right? They don’t understand that what that lawyer is doing is making good on the promises that the person opposing that poor person has made. Redeeming that is important work, and that is important work.

So, I’m glad that you are here, thank you for inviting me. I’ve met a number of old friends again, and some new friends, and I encourage you to think about that promise that gets made every day.  Thank you. [applause]

If you have any questions, to talk about that interchange, that democratic potential, we can have some of that right now. 
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