Resolution Regarding Indigent Defense in Drug Courts

Whereas, defendants in drug courts are entitled to the same rights as defendants in conventional criminal or juvenile cases, including the right to counsel.

Whereas, the basic duties of counsel in conventional criminal proceedings are undiluted in drug court proceedings, including the ethical duties of zealous legal representation, the duty to confer with the client and keep the client informed of all options and of the progress of the case, the duty to fully investigate the case, conduct discovery, research the law, and prepare a defense.

Whereas, counsel in drug court has the additional duty, as contemplated under Defining Drug Courts: The Key Components, to serve as the client’s counselor as well as advocate, to advise the client of all conditions, consequences, and alternatives prior to entry into drug court, and to work together with the prosecutor as a nonadversarial team toward the goal of the client’s recovery, during the process of drug treatment and participation in drug court.

Whereas, the lack of national guidance regarding the role of defenders in drug court has led to wide disparities in defense services, and hence in the quality of justice, particularly for low-income people who have no choice in the lawyer assigned to them, and this resolution is intended to stress the importance of defense counsel’s role in drug court and to provide guiding principles.

Whereas, drug courts are a partnership, requiring commitment of both time and resources by agencies including indigent defense.

NOW, THEREFORE BE IT RESOLVED, that it is the sense of the NADCP Board of Directors that:

Defenders’ zealous fulfillment of their legal and ethical duties to their clients is preparatory to and not inconsistent with the nonadversarial, team-oriented nature of drug courts.

Drug courts should not usurp the vital functions of defense counsel in criminal cases, and defendants should not be required to waive the right to counsel in order to be admitted into drug court.

The defense function should be involved in the design and ongoing development of processes governing the implementation and operation of drug courts, including participant eligibility criteria, processes for the selection of service providers, and the development of policies and procedures, including those relating to confidentiality and privacy.

When exploring resources for drug courts, whether by grant or state or local appropriation, consideration should be given to funding any increased indigent defense costs directly occasioned by participation in drug courts, including training on issues specific to drug court.

Inclusion and training of private counsel appointed to represent indigent defendants in drug court is necessary, particularly in jurisdictions which do not have an institutional public defense entity.

Approved unanimously by the NADCP Board of Directors, April 19, 2002

