January 15, 2002

The Honorable Donald H. Rumsfeld

Secretary of Defense

1000 Defense Pentagon

Washington, DC 20301-1000


Re: Rules for military commissions

Dear Secretary Rumsfeld:

This letter is intended to supplement a joint letter faxed to you yesterday, signed by the National Legal Aid and Defender Association and nine other national organizations, on the subject of the rules currently being drafted by the Department to implement the President’s November 13, 2001 order authorizing the use of military commissions. We write separately to provide greater detail on the issue of the scope of the right to counsel to be afforded to defendants before the commissions.

As a process issue, we would like to highlight the joint letter’s recommendation that the draft rules should be published in full and subject to a period for public comment before taking effect. The precedent they will set for due process and the rule of law in the United States and around the world is of such profound importance that they must not be allowed to take effect in any person’s trial without an informed public discussion. 

The President’s November 13 order directed that the implementing rules should ensure “a full and fair trial,” and should “at a minimum provide for … conduct of the defense by attorneys for the individual.” Under the rules being drafted by the Department, according to accounts published in the Washington Post on December 28, “Defendants would have a right to a military lawyer at government expense and may hire their own civilian lawyers if they choose – though civilian lawyers would need special government clearances to handle classified evidence.”

Attorney independence and qualifications: The prospect of an express recognition of a right to appointed counsel at government expense for indigent defendants, as reported in the press accounts, is a positive development. This was one of the key concerns identified in the Statement of Principles submitted to the Senate Judiciary Committee on December 13 by this Association and 23 other organizations (attached). At the same time, however, the press accounts of the draft rules leave us with several related concerns. One is the disparity in counsel to be afforded to indigent and non-indigent defendants. Defendants with adequate assets would be entitled to secure a private lawyer with particular expertise in relevant issue areas, such as CIPA-type limitations on access to classified evidence, the death penalty, or cultural and language issues in defense and mitigation – a lawyer who is wholly independent from the Commander-in-Chief and the U.S. Armed Forces which are prosecuting and presiding over the case. Indigent defendants would be required to accept a lawyer in the uniform of and employed by the U.S. Armed Forces, with no parameters for training or experience specified to date.
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Independence of defense counsel from both the prosecution and judicial functions is the leading principle underlying all indigent defense systems. It is first among “The Ten Commandments of Public Defense Delivery Systems,” published by the U.S. Department of Justice in its Compendium
of Standards for Indigent Defense Systems
 in December 2000 (citing standards written by the National Advisory Commission on Criminal Justice Standards and Goals established under the Justice Department in the 1970’s to implement the final report of the President’s Crime Commission). The American Bar Association’s standards on independence of indigent defense counsel mandate that “the indigent defense function should be independent from political influence and subject to judicial supervision only in the same manner and to the same extent as retained counsel.”
 The “Ten Commandments” also require that counsel’s ability, training and experience must be matched to the complexity of the case.

Of course, the purpose of the requirement for independence is to ensure that indigent people have the same constitutional right to effective conflict-free representation as non-indigent people. And although military lawyers are accustomed to providing defense services while under the command of the same entity which is prosecuting their clients, the cases that will come before these military commissions will stretch their abilities to exercise independent judgment to their extreme limits. Not only has their ultimate superior, the President as Commander-in-Chief, certified (in commencing the prosecution under the November 13 Order) that he personally has “reason to believe” in the defendant’s guilt, but every person and resource of the lawyer’s military organization is arrayed in an active state of war against the defendant’s alleged sponsoring organization in retaliation for one of the most heinous, devastating and emotionally charged attacks this Nation has ever suffered. At the least, accepting such representation puts the lawyer at personal risk for breach of the ethical obligation to provide zealous, conflict-free representation. But it may also rise to the level of a Sixth Amendment, due process or equal protection violation requiring overturning of any conviction upon habeas corpus review.

We recommend that the commission’s authority to appoint counsel for an indigent defendant be limited to non-military counsel, or at least that the commission be authorized to consider non-military counsel as well as military counsel and to weigh factors such as overall training, relevant specialized experience, and the independence of the defense function. To deny an essential safeguard to indigent defendants while according it to wealthy ones is to deny equal protection of the laws. And as previous terrorism prosecutions in federal courts have illustrated, there is no shortage of qualified, experienced federal public or community defenders or private attorneys able to competently discharge such an appointment. Security concerns could be addressed in the same way proposed for private lawyers for affluent defendants – through special government clearances to handle classified evidence.

Resources and time to prepare: We also recommend that the rules specify certain other well-established parameters of adequate defense representation. As recommended in the Statement of Principles submitted to the Senate Judiciary Committee, this would include adequate time and resources to prepare and present a defense. For example, if the evidence is voluminous and complex, or the death penalty is sought, it will not suffice to assign a single lawyer and expect the 
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lawyer to be ready in a few days. There must be funding for adequate personnel, and for necessary and reasonable investigative and expert services. The “Ten Commandments” referenced above, capturing all national standards from the ABA, NLADA and the National Advisory Commission on Criminal Justice Standards and Goals, require parity of resources between prosecution and indigent defense, in areas including “technology, facilities, legal research, support staff, paralegals, investigators, and access to forensic services and experts.”

Confidential meeting space: Finally, we recommend that the rules specify one other Commandment of adequate indigent defense representation: a meeting space which allows “confidential access to the client for the full exchange of legal, procedural, and factual information between counsel and client.” Any concerns about the client using the lawyer as a conduit for illicit information to coconspirators at large can be adequately addressed through 1) the process of requiring security clearances for all non-governmental defense counsel; 2) training of counsel in appropriate means of recognizing and avoiding improper manipulation by clients; and 3) the fact that the selection of counsel for indigent defendants will be controlled by the commission rather than the defendant.

These recommendations are made not to complicate the work of the commissions, but for the most fundamental of reasons. The judgments of the commissions, which may result in individuals being executed, will be exposed to the most harsh international scrutiny according to our obligations under international law and treaties. They must, as recommended in the Statement of Principles, incorporate basic checks and balances on governmental power and the reliability and integrity of criminal judgments, to reduce the risk of miscarriage of justice and conviction and execution of the innocent. If they do not, they invite “reciprocal treatment of U.S. nationals by hostile nations utilizing secret trials, a single entity as prosecutor, judge and jury, no judicial review, and summary executions.” 

The Department’s consideration of these comments in the development of the rules implementing the President’s November 13 order is sincerely appreciated.

Respectfully submitted,

National Legal Aid and Defender Association

________________________

BY: H. SCOTT WALLACE

Director, Defender Legal Services

cc:
The Honorable Patrick Leahy


The Honorable Orrin Hatch


The Honorable James Sensenbrenner


The Honorable John Conyers

� http://www.ojp.usdoj.gov/indigentdefense/compendium/standardsv1/v1intro.htm#Ten


� http://www.abanet.org/crimjust/standards/defsvcs_blk.html#1.3





