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In response to the September 13, 2001 notice in the Federal Register, the National Legal Aid and Defender Association (NLADA) Civil Policy Group, through its Committee on Restrictions and Regulations (the Committee)
 is pleased to submit these comments to the Legal Services Corporation (LSC) regarding the Final Report of the Regulations Review Task Force (Report).


The Committee has reviewed the Report and is in substantial agreement with many of the conclusions that the Task Force reached with respect to the need for revisions to the current LSC regulations.   As we have noted on other occasions, either directly or through our counsel, Linda Perle and Alan Houseman of the Center for Law and Social Policy (CLASP), we agree that several of the current LSC regulations are in need of revision.  We look forward to working with LSC staff and the negotiated-rulemaking groups as they develop revisions to Parts 1611 and 1626, as well as the notice and comment process for Part 1639.  Nevertheless, we do have some concerns about the recommendations made in the Report regarding several other regulations, and those concerns form the basis for this comment.  In some instances, we disagree with the recommendations.  In others, the report fails to specify the Task Force's concerns with the particular regulation, so we are unable to respond. 

Where we agree with the recommendation in the report, we have so noted.  Where we disagree or have questions about the recommendation in the Report, we have raised our concerns.  References are to 45 CFR Parts 1600 et seq.  In general, the guiding principles that underlay these comments, as well as our past comments on regulatory reform, are: (1) LSC should not impose new substantive restrictions or administrative requirements or burdens on recipients where they are not specifically directed to do so by statute; (2) LSC should work to eliminate or reduce unnecessary administrative requirements and burdens on recipients that exist under the current rules; (3) LSC should clarify and simplify the language of the current rules; and (4) LSC should address significant issues of interpretation that have arisen over time.

Part 1600--Definitions

While we agree that Part 1600 needs substantial revisions, we have some concern with the suggestion that "all terms requiring definition should be defined in Part 1600."  This language suggests that all the definitions that are currently found in other regulations should be incorporated in Part 1600, which would make that part extremely unwieldy, and would require revisions to Part 1600 every time changes are made in another rule.  We think that the better practice would be to reserve Part 1600 for definitions of those general terms that are used throughout the regulations and where the definitions are not peculiar to a particular rule.  Where terms are only used in particular regulations and have a precise meaning in the context of those specific rules, they should defined in those regulations, rather than in Part 1600.

Part 1601--Reserved

No comment.

Part 1602—Procedures for Disclosure of Information Under the Freedom of Information Act

Although we agree with the Task Force recommendation, we note that it appears the changes suggested could be made relatively easily and without significant controversy through a notice and comment process.  Therefore, we recommend that revision to Part 1602 be assigned a high priority.

Part 1603—State Advisory Councils

We agree that no action should be taken at this time with regard to Part 1603.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1604—Outside Practice of Law

We agree that the issues that prompted the 1995 proposed revisions are still outstanding.  We also believe that the 1995 proposal addressed those issues in a thoughtful manner, effectively clarified the problems that were identified in the rule, and is still relevant today.  Therefore, we urge LSC to consider republishing the 1995 proposal for notice and additional public comment, which could be done easily.  We suggest that LSC treat revision of Part 1604 as a high priority item.

Part 1605—Appeals on Behalf of Clients
We agree that no action should be taken with regard to Part 1603.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1606—Termination and Debarment Procedures; Recompetition

The Task Force Report does not describe the kinds of lesser sanctions it anticipates proposing, so it is difficult to react in a specific manner to the recommendation.  Given the Corporation's authority under the system of competitive bidding (Part 1634) to remove funding from a recipient at the end of a grant term, we see much less need for a regulation specifying lesser sanctions in addition to those already available to LSC.  In addition to the options under competitive bidding, LSC currently has the regulatory authority to impose questioned costs (Part 1630) and suspension (1623), and has effectively used short-funding, month-to-month funding, special grant conditions and notices of corrective action to require recipients to take action specified by LSC.  We do not see the need for additional sanctions and are concerned that LSC will use new sanctions more frequently than it does now if they are available.


In addition, we see no compelling reason to combine Parts 1606, 1618 and 1623 as recommended in the section of the report on Part 1618.  Having separate regulations makes them more accessible and easier to understand, rather than having one "super regulation" that could be confusing and more difficult to navigate and follow.  Recipients now know where to find the rules regarding enforcement, and there is no compelling reason to change the scheme at this time. 

Part 1607—Governing Bodies

While we certainly agree that diversity is a serious issue throughout the legal services community, we have significant reservations about the use of the regulatory revision process to address those concerns with respect to recipient board membership, certainly without additional study.  Part 1607 currently includes diversity provisions (45 CFR 1607.3(b)(3) and 1607.3(c)) that have been used effectively by many recipients to help bar associations and other selecting groups to make more diverse board appointments.  We believe that the current rules have helped increase the racial, ethnic and gender diversity of the attorney and client board members.  We believe that these current provisions are sufficient and should be enforced.  A lack of racial diversity among attorney board members may reflect a lack of diversity within the legal community or the general population in a particular service area, rather than a failure by the recipients to seek diverse board members.   We are concerned about the possible imposition of increased proscriptions on LSC recipients by any additional diversity requirement in Part 1607.  The problem is in the statutory proscriptions imposed by the McCollum Amendment, not the absence of diversity requirements in Part 1607.


We need to bear in mind that the current Part 1607 was written to implement the statutory provisions of the McCollum Amendment, which severely restricts the flexibility that recipients might otherwise have in determining the composition of their boards of directors.   While the revisions made to Part 1607 in 1994 gave recipients some limited ability to suggest possible appointments, the statute requires that those decisions be made ultimately by bar associations and we question whether additional regulatory revisions will have any significant impact on that underlying reality.


Therefore, we recommend that no action should be taken at this time to revise Part 1607.  We do recommend that LSC review the statistics on recipient board composition to determine whether the boards reasonably reflect the racial, ethnic and gender diversity of the legal community and the population served as required under section 1607.3 of the current rule.  

Part 1608—Prohibited Political Activity


We agree that Part 1608 is still in need of revision, but disagree that it should be a high priority, because we believe that the current rule has worked reasonably well and recipients are familiar with the provisions that currently exist.  Nevertheless, we wanted to clarify one point that was made in the Task Force Report.   The report states that "…[t]he 1994 NPRM [Notice of Proposed Rulemaking] proposed to substantively expand the scope of certain prohibitions, as well as make a number of clarifying and structural changes intended to make the rule easier to use and apply."  While this statement is technically correct, it suggests that the 1994 effort focused on expanding the substantive restrictions, rather than on clarifying and simplifying the rule.  In fact, the proposed rule would only have expanded the applicability of those limited provisions of the rule that prohibited misuse of official authority and influence and the use of coercion, conduct that everyone agreed had no place in legal services supported activity.  There were no proposals to expand the restrictions on the exercise of any individual's legitimate political activity.  Most of the proposed revisions were intended to clarify the current rule, but made no substantive changes in its reach.

Part 1609—Fee-Generating Cases

We disagree with the Task Force recommendation that Parts 1609 and 1642 should be merged.  We are concerned that merging these two rules could have unintended consequences and we see no benefit that would be derived from putting them together into one "super" rule.   The two separate rules have worked well, recipients and members of the bar seem to be reasonably well-versed with them, and there is no apparent reason to change the scheme of the rules that currently exists.  We certainly do not see why this should be considered a high priority.


In addition, we want correct one statement made in the Task Force Report.  The report states that prior to 1996 "…recipients were generally prohibited from taking cases likely to generate fees…."  The LSC Act provides that recipients may only provide legal assistance in fee-generating cases "in accordance with guidelines promulgated by the Corporation."   Both before and after the 1996 revisions, Part 1609 set out those guidelines and permitted recipients to handle fee-generating cases as long as they followed the processes proscribed in the rule.

Part 1610—Use of Non-LSC Funds, Transfers of LSC Funds, Program Integrity

We agree that no action should be taken at this time with regard to Part 1610.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1611—Eligibility


We look forward to participating with LSC staff on the negotiated-rulemaking group that will be developing proposed revisions to Part 1611.


We want to correct one statement made in the Task Force Report.  The report states that no action was taken on the proposed 1995 revisions to Part 1611 "…because of Congressional action restricting LSC's authority to engage in rulemaking."  In fact, the 1995 rulemaking process was suspended by LSC in anticipation of the passage of the 1996 restrictions and the need to implement new regulations to implement those restrictions.  Congress did not impose any new restrictions on LSC's authority to engage in rulemaking in 1995 or subsequently.

Part 1612—Restrictions on Lobbying and Certain Other Activities

We agree that no action should be taken at this time with regard to Part 1612.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1613—Restrictions on Legal Assistance with Respect to Criminal Proceedings

While we agree that there might be some logical consistency in combining Parts 1613 and 1615, there is no compelling reason to do so.  Recipients are familiar with the operation of the two rules and have worked successfully under them.  Simply merging the two rules into one "super" rule could have unintended consequences, and we recommend that no action be taken with regard to Part 1613.

Part 1614—Private Attorney Involvement

Before LSC decides to undertake any revision to Part 1614, it is essential that there be a full and frank discussion with the ABA, representatives of state and local bar associations and representatives of the pro bono provider community concerning how to increase and improve the involvement of private attorneys in the delivery of legal services to eligible clients.  That discussion should address whether the current Part 1614 needs to be revised, whether the "accountability" requirements that are included in the current Part 1614 are appropriate, and, indeed, whether a regulatory approach to PAI makes sense. 


We have concerns that both the CSR focus on documentation and the recent emphasis by the Office of Compliance and Enforcement on compliance with the oversight and follow-up requirements of the current Part 1614, fail to take account of the realities of private law practice, possible ethical concerns about sharing client information and limits on the willingness of the private bar to participate in PAI activities when they entail additional administrative burdens or supervision of their work in the name of accountability to LSC.  Although we believe that the PAI system may need to be revisited, we do not recommend that LSC embark on a regulatory revision as the first step in that process.  Indeed, we believe that regulatory revision should be the last step.   


In addition, we are not clear what the Task Force Report means by the statement that "aspects of the rule are inconsistent with LSC regulations at Part 1611 and 1626."  We have repeatedly urged that the documentation requirements of Part 1626 and Part 1611 be revised to take account of the realities of PAI practice, but we believe those concerns can be addressed in the revisions to Part 1611 and 1626.  If the Task Force Report language refers to some other "inconsistency" we do not know what it means.

Part 1615—Restrictions on Actions Collaterally Attacking Criminal Convictions

See the discussion under Part 1613.  We recommend that no action be taken with regard to Part 1615.

Part 1616—Attorney Hiring

We certainly agree with the values described in the Task Force Report regarding equal employment opportunity, diversity in the workplace and appropriate, high quality legal assistance, and we acknowledge that there have been numerous changes in employment law since the rule was first adopted.   However, we have two concerns with the recommendation of the Task Force.  First, no revision to the rule should impose any new administrative burdens on LSC recipients.  Second, prior to revising Parts1616 and 1624 (Handicap Discrimination), LSC should engage in a thoughtful discussion with representatives of the civil rights community, including disability rights advocates, regarding the appropriate role of LSC in enforcing civil rights laws.  While we agree that promoting diversity in the legal services workplace is an item of high importance for the legal services community, we do not believe that revisions to Part 1616, or any LSC regulation, should be used to increase diversity.  We do not agree that revisions to part 1616 should be a high priority for LSC. 

Part 1617—Class Actions
We agree that no action should be taken at this time with regard to Part 1617.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1618—Enforcement Procedures

We see no compelling reason to combine Parts 1606, 1618 and 1623 as recommended in the report.  Having separate regulations makes them more accessible and easier to understand, rather than having one "super regulation" that could be confusing and difficult to navigate and follow.  Recipients now know where to find the rules regarding enforcement, and there is no compelling reason to change the current scheme.

Part 1619—Disclosure of Information

We agree that no action should be taken at this time with regard to Part 1619.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1620—Priorities in Use of Resources


We agree that no action should be taken at this time with regard to Part 1620.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1621—Client Grievance Procedures

We agree that the issues that prompted the 1994 proposed revisions are still outstanding.  We believe that the 1995 Notice of Proposed Rulemaking (NPRM) addressed those issues in a thoughtful manner, carefully developing a new process to guide recipients in addressing individual client and community member concerns.  We urge LSC to consider republishing the 1994 proposal for notice and additional comment, which could be done easily.  Thus, we suggest that LSC treat revision of Part 1621 as a high priority item.

Part 1622—Public Access to Meeting Under the Government in the Sunshine Act
We agree that any proposal to restrict the applicability of the Sunshine Act provisions to LSC Board Committees would likely be vigorously opposed by the field as an attempt by LSC to shield the Corporation from public scrutiny and to exclude the public from the business of the Corporation.  We strongly urge LSC to take no action to revise this rule.

Part 1623—Suspension Procedures
We see no compelling reason to combine Parts 1606, 1618 and 1623 as recommended in the report.  Having separate regulations makes them more accessible and easier to understand, rather than having one "super regulation" that could be confusing and difficult to navigate and follow.  Recipients now know where to find the rules regarding enforcement, and there is no compelling reason to change the current scheme.

Part 1624—Prohibition Against Discrimination on the Basis of Handicap

See the discussion on Part 1616.  We agree that, particularly with the adoption of the Americans with Disabilities Act, the legal landscape has changed significantly in the more than 20 years since Part 1624 was adopted.  However, before embarking on a regulatory revision, we believe that LSC needs to give careful consideration, in conjunction with representatives of the civil rights and disability rights community, to the appropriate role of LSC in the enforcement of the ADA and other statutes dealing with discrimination based on disability.   LSC regulatory changes should not result in any additional substantive or administrative requirements on recipients beyond those that are required by the ADA and other federal or state law relating to discrimination based on disability.

Part 1625—Reserved
No comment.

Part 1626—Restrictions on Legal Assistance to Aliens

We look forward to participating with LSC staff on the negotiated-rulemaking group that will be developing proposed revisions to Part 1626.

Part 1627—Subgrants and Membership Fees

The Task Force Report suggests that it may be appropriate to revisit this regulation because there may be "…some questions about the intersection of Part 1627 and Part 1610 (relating to the transfer of funds)."  We cannot comment on this suggestion because the report gives no information on what these questions are or what LSC suggests should be done to address them.  Recipients are not experiencing significant problems in applying Part 1627.  We recommend that no action be taken at this time to revise Part 1627.

Part 1628—Recipient Fund Balances
We agree with the VP for Programs that LSC should consider amending Part 1628 to expand the circumstances under which LSC would have discretion to waive the 25% fund balance limit.  We agree that it would be appropriate to consider such a waiver where programs are undergoing consolidation or merger and the excess fund balance is needed to defray the accompanying costs.  Consistent with the position that we took when the rule was revised in 2000, we also believe that there may be other additional unusual circumstances where it would be appropriate to waive the 25% fund balance limit, and we recommend that the rule should be amended to give LSC the discretion to do so.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.
Part 1629—Bonding of Recipients

We agree that no action should be taken at this time with regard to Part 1629.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1630—Cost Standards


We agree that no action should be taken at this time with regard to Part 1630.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1631—Expenditure of Grant Funds

We agree that Part 1631 should be deleted.

Part 1632--Redistricting


We agree that no action should be taken at this time with regard to Part 1632.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1633—Restrictions on Representation in Certain Eviction Proceedings

We agree that no action should be taken at this time with regard to Part 1633.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1634—Competitive Bidding for Grants and Contracts

We agree that no action should be taken at this time with regard to Part 1634.   

Part 1635—Timekeeping
We agree that no action should be taken at this time with regard to Part 1635.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1636—Client Identity and Statements of Fact

We cannot comment on the staff recommendation regarding the need for revisions to Part 1636, since there was no discussion in the report regarding the nature of the issues that need to be addressed or the changes that would be proposed.   Although there have been some problems with compliance with this rule in the PAI context, we recommend that no action be taken on Part 1636 at this time.

Part 1637—Representation of Prisoners 

We agree that no action should be taken at this time with regard to Part 1637.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1638—Restrictions on Solicitation
We agree that no action should be taken at this time with regard to Part 1638.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.


Part 1639—Welfare Reform

We look forward to working with the LSC staff on the revisions to Part 1639 necessitated by the Velazquez case.

Part 1640—Application of Federal Law to LSC Recipients

We cannot comment on the staff recommendation regarding the need for revisions to Part 1640, since there was no discussion in the report regarding the specific provisions of federal law that would be added as part of any revision.  Generally, we would oppose the expansion of the scope of this rule and recommend that no action is necessary on Part 1640 at this time.

Part 1641—Debarment, Suspension and Removal of Recipient Auditors
We agree that no action should be taken at this time with regard to Part 1641.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1642—Attorneys Fees

As discussed in the recommendation with regard to Part 1609 above, we disagree that there is any need to combine Part 1642 and Part 1609.  Nor do we believe that there is a need to impose additional restrictions on recipients in the area of fees charged by recipients or private co-counsel's applications for fees.   We recommend that revisions to this rule be viewed as a very low priority, and that no action be taken on this rule at least until such time as LSC explains in more detail the concerns that it believes need to be addressed.

Part 1643—Assisted Suicide, Euthanasia and Mercy Killing

We agree that no action should be taken at this time with regard to Part 1643.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

Part 1644—Disclosure of Case Information


We agree that no action should be taken at this time with regard to Part 1644.  It is not clear what the Task Force is suggesting with respect to revisions in Part 1600.

� The Regs Committee is chaired by Richard Halliburton (Legal Aid of Western Missouri) and the members are Mary Asbury (Legal Aid Society of Cincinnati), Jon Asher (Colorado Legal Services), Howard Belodoff (Idaho Legal Aid Services), Terry Brooks (ABA, Division for Legal Services), Robert Gillett (Legal Services of Southern Michigan), Bruce Iwasaki (Legal Aid Foundation of Los Angeles), Lillian Johnson (Community Legal Services), Lisa Krooth (Community and Indian Legal Services), Pat McIntyre (Northwest Justice Project), Richard McMahon (New Center for Legal Advocacy), De Miller (Legal Services of New Jersey), Ben Obregon (Client member – Madison, WI), Jose Padilla (California Rural Legal Assistance), Linda Rexer (Michigan State Bar Foundation), Regina Rogoff (Legal Aid of Central Texas), Ernesto Sanchez (Idaho Legal Aid Services), John Trujillo (Southern New Mexico Legal Services), Mary Wilson (Client member - West Texas Legal Services).  Linda Perle and Alan Houseman of the Center for Law and Social Policy staff the committee, and Gerry Singsen of Singsen and Tyrrell provides consultant services.
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