MEMORANDUM
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DATE:
May 18, 2001

RE:

Suggested areas of revision for Parts 1611 and 1626


This memorandum is submitted to the LSC Regulations Review Task Force by the NLADA Civil Policy Group's Restrictions and Regulations Committee.  The Committee has reviewed the current versions of Parts 1611 (Eligibility) and 1626 (Aliens) as well as the 1995 proposed revisions to Part 1611, and has identified numerous areas of both rules that we believe are in need of revision.  The purpose of this memorandum is to provide the LSC Task Force with the Committee's views of those issues that should be addressed in the rulemaking process that is now underway at LSC.  Because it is very early in the process, we have not generally proposed specific language to be incorporated into the revisions, other than those provisions that are included in LSC's 1995 proposed revisions to Part 1611.  However, the Committee does intend to consider specific recommended revisions and we are available to work with the LSC staff to develop proposed language at an appropriate time in the future.

Part 1611 (Eligibility)

Part 1611 of the LSC regulations was last modified in 1983.  A significant revision of the rule was proposed in 1995, and published for notice and comment in the Federal Register, but was never finalized.  The 1995 proposal did not suggest significant substantive changes in the rule, but did substantially simplify and clarify the process of determining financial eligibility.   The 1995 proposal was developed through a thoughtful and inclusive process that involved a wide range of representatives of the legal services community and members of the LSC staff, followed by careful consideration by the Operations and Regulations Committee of the LSC Board.  We recommend that the 1995 proposed rule be the starting point for the current effort to revise Part 1611, although we recognize that some of the changes that were proposed earlier may no longer be fully relevant and other areas not addressed in the earlier process need attention now.   We recommend a number of additional revisions related to documentation issues that were not addressed during the 1995 revision discussion.
  In addition, we recommend that new thought be given to the issues relating to client confidentiality in light of the enactment of Section 509(h) of the LSC Appropriations Act and the subsequent issues that have been raised regarding by recipients as a result of efforts by LSC Management and the Office of Inspector General to obtain access to confidential client information.  Finally, we recommend that the revision process acknowledge the significant technological advances that have been made in the last two decades and the changes in the intake process that have resulted.


Purpose (1611.1):  The 1995 proposed revision included a revised "purpose" section that eliminated the preference in the current rule for "those least able to obtain legal assistance" and acknowledged that in determining eligibility, recipients may take into account factors that influence an individual's or group's ability to obtain legal assistance.  We recommend that these changes be incorporated into the new revision.


Definitions (1611.2):  The 1995 proposal included several new and revised definitions.  We recommend that the new revision incorporate the definitions from the 1995 proposal, as modified below.  

Assets:  We recommend that the rule incorporate a definition of "assets" along the lines proposed in 1995.  The definition should include, at a minimum, cash or other liquid assets that are readily convertible to cash.  A recipient would be free to include non-liquid assets in its asset guidelines if it chose to do so, but would not be required to do so. The LSC Act does not require consideration of non-liquid assets.  That requirement was added by LSC when the regulation was revised in 1983.   We also recommend that the definition include only those assets that are currently and actually available to the applicant, and could be used to retain legal counsel.  This would be consistent with past OLA opinions that have said that if the applicant had no access to assets, e.g., they were held in trust or were controlled by a guardian, the recipient could exclude them from consideration under appropriate circumstances.

Income and total cash receipts:  Under both the current rule and the proposed 1995 revision, there are separate definitions for "income" and " total cash receipts."  However, "income" is defined as "actual current annual total cash receipts."  We recommend that these two definitions be combined into one definition of "income", and that the term "total cash receipts" be deleted from the text of the rule.  The 1995 proposal revised the "total cash receipts" definition, removing much of the detailed information and adding general language that describes the kinds of cash resources that should be considered to be cash receipts.  The proposed definition would have given the recipient substantially more flexibility to consider what should or should not be considered as part of income and what is actually available to the applicant.  We recommend that the new revisions adopt the 1995 approach toward "total cash receipts" but incorporate the language under of the definition of "income."

Consistent with the 1995 proposal, we also recommend that the definition of income be revised to apply to the income of either the household or family unit, to permit recipients to use whichever term they determine is appropriate for the individual or the locality.  

Although not addressed in the 1995 proposal, LSC should also consider whether to include in the rule certain specific exemptions from income that LSC has recognized in the past or should recognize because they are required by other statutes.  Examples would be funds received by Indian tribal members derived from interests in undivided trust lands and tribal enterprises.  We recommend discussions with representatives of the Native American programs to determine the appropriate approach to considering these funds.

Eligibility Policies or Guidelines (1611.3):  The 1995 proposal included a new section that was based on other sections of the current rule that were revised and relocated in order to make the rule more comprehensible and easier to use.  We recommend that the rule be reorganized consistent with the 1995 proposal, which better guides the recipient through the process of determining financial eligibility than does the current rule.  Subsection 1611.3(a) of the 1995 proposal refers to an overall set of policies or guidelines to establish LSC eligibility that must be reviewed at least once every three years, rather than annually as is required under the current rule.  Subsection 1611.3(b) of the 1995 proposal makes it clear that recipients must consider an applicant's assets before determining that the applicant is financially eligible.  Subsection 1611.3(c) of the 1995 proposal states those factors that the recipient may consider to determine whether or not to provide services to an otherwise financially eligible client.

Annual Income Ceilings (1611.4):  The 1995 proposal revised, reorganized and renamed this section to make it clearer and more descriptive, but made no significant substantive changes in the provisions of the current rule.   Although the issue was discussed, the 1995 proposal did not suggest any revision to the income ceiling of 125% of poverty.  We recommend that this section be revised consistent with the1995 proposal.  

Subsection 1611.4(a) of the 1995 proposal added language to emphasize that the recipient's annual income ceiling is applicable only to services supported with LSC funds.  The 1995 proposal also made it clear that financial eligibility is based on both income and assets.  Finally, the 1995 proposal referred to the factors in 1611.3(b) to make it clear that there is no entitlement to legal services. 

In 1995 there were no substantive changes in Subsection 1611.4(b), but the language in the 1995 proposal was revised and clarified.  Subsection 1611.4(c) was revised in the 1995 proposal to make clear that the only factor that is mandated for consideration by recipients in setting their annual income ceilings is cost of living.  The other factors were suggestions only, and recipients were free to consider them or other relevant factors in setting annual income ceilings.  Subsection 1611.4(d) of the 1995 proposal made it clear that the annual income ceiling is only required for LSC-funded assistance.

Deletion of Current Sec. 1611.5 (Determination of Eligibility):  Under the 1995 proposal, the provisions of this section in the current rule were incorporated into other sections of the rule.  We recommend use of the structure from the 1995 proposed rule.

Authorized Exceptions to the Recipient's Annual Income Ceiling (1611.5):  This subsection lists those factors that a recipient should consider in making a determination that a particular applicant for service whose income is above 125% of poverty should be deemed eligible for LSC-funded services.  The 1995 proposal substituted a maximum of 200% of poverty for the current rule's 150% of the "national poverty level (125% of poverty)."  This change was intended to make the calculation simpler to apply and to give recipients slightly more flexibility to determine that particular applicants for service should be considered eligible.  We recommend this change be incorporated into the new rule.

Subsection 1611.5(a)(1) was revised in the 1995 proposal to make it clear that recipients could serve persons up to 200% of poverty if the person was seeking to maintain means-tested benefits or benefit levels as well as to secure them in the first instances.  Subsection 1611.5(a)(2) of the 1995 proposal was a new subsection that would have permitted recipients to serve people with incomes up to 200% of poverty to secure or maintain government disability benefits (which are often not based on income levels) if, without those benefits, the person would otherwise be eligible under the recipient's annual income ceiling.  We recommend adoption of the proposed 1995 revision.

Subsection 1611.5(a)(3) of the 1995 proposal lists those factors, found in 1611.5(b) of the current rule, that a recipient should consider in determining whether an applicant for service whose income is over 125% of poverty should be deemed to be eligible for LSC-funded legal services.  Several of these factors were revised in the 1995 proposal, and we generally recommend adoption of the revised factors.  The 1995 proposed revisions clarified the treatment of medical expenses and fixed debts and obligations (including current taxes, alimony and child support).  In the 1995 proposal LSC sought comments on whether both rent and mortgage payments should be treated as fixed debts and obligations.  OLA opinions have suggested that mortgage payments should be so treated.  We believe that rent payments should be accorded the same treatment as mortgage payments, especially since for poor renters a disproportionately high percentage of their incomes are spent on rent. The factors relating to educational and job training expenses, as well as age and physical infirmity were also revised in the 1995 proposal, and we support the revisions.  Finally, in the 1995 proposal the general provision on other factors was revised to make it clear that the recipient has the discretion to consider other significant factors that the recipient finds are related to an applicant's ability to afford legal assistance.  We support these proposed 1995 revisions as well

Subsection 1611.5(b) was revised in the 1995 proposal to remove the requirement in the current rule that recipients must maintain specific documentation in the client's file to support the decision to provide representation when the client's income was between 125% and 187.5% of poverty, because of concerns about compromising client confidentiality.  We agree with confidentiality concerns expressed in the preamble to the proposed rule regarding keeping eligibility information in the same file as information about the client's legal problem and the advice or other assistance provided.  We understand that revisions to the regulation should be considered in the light of Section 509(h) of the LSC appropriations act that gives LSC access to client names and eligibility records.  However, in crafting regulatory provisions, we urge the Corporation to consider recipients' legitimate concerns about client confidentiality and limit access to those eligibility records that are essential for LSC to fulfill its role in enforcement and compliance. 

Documentation of Income: In general, we recommend that LSC require only minimal documentation of income.  We believe that the regulation should be explicit about the specific documentation that LSC requires to be maintained, and that it be a level of documentation that is easily maintained through a few simple entries in recipients' case management systems.  Without such specific requirements, LSC is free to make ad hoc determinations about what is required, both for compliance and CSR purposes, and recipients do not have clear and consistent guidance.  

If the individual qualifies for another need-based program with income guidelines that are below 125% of poverty or that permit eligibility below 200% of poverty under circumstances similar to those permitted by LSC, we recommend that the recipient should be permitted to deem the individual eligible for LSC services.  The pre-1983 LSC eligibility regulation had such a provision.

Asset Ceilings (1611.6):  The provision on asset ceilings was substantially revised in the 1995 proposal.  The 1995 revised version of Subsection 1611.6(a) eliminated the current requirement for annual establishment of asset ceilings and transmittal to LSC, substituting a requirement that recipients review their asset guidelines as part of their overall review of eligibility policies that must be done every three years.  The 1995 proposal also made it clear that assets must be considered in determining eligibility, regardless of income.  The 1995 proposal also eliminated language requiring programs to consider an applicant's non-liquid assets, leaving in place the definition of assets that includes liquid assets, but giving recipients flexibility to consider non-liquid assets if they wished to do so.  We recommend adoption of the 1995 version of this subsection.

Subsection 1611.6(b) of the 1995 proposal eliminated the specific items in the current rule that must be considered by recipients in establishing asset guidelines.  Instead, the proposal referred recipients to asset exemptions that are available under State or Federal law.  In addition to the revisions in the 1995 proposal, we suggest that the rule indicate that recipients may use asset guidelines from other benefit programs in addition to or in lieu of program's own guidelines.  

Subsection 1611.6(c) of the 1995 proposal was revised to correct an error in the current rule and to clarify that the executive director of a recipient could designate another person or persons on the staff to determine whether to waive the asset ceiling for an applicant.  The proposed revision also removed the requirement that documentation of asset guideline waivers be maintained in the individual client's file.  The 1995 proposal was published before enactment Section 509(h) of the appropriations act that gives LSC access to client names and eligibility records.  However, we agree with the confidentiality concerns expressed in the preamble to the1995 proposed rule regarding keeping eligibility information in the same file as information about the client's legal problem and the advice or other assistance provided.  

Documentation of assets:  In general, we recommend that LSC require only minimal documentation of assets.  We believe that the regulation should be explicit about the specific documentation that needs to be maintained, and that it be a level of documentation that is easily maintained through a few simple entries in recipients' case management systems.  If the individual's assets are below the program's guidelines, we recommend that recipients not be required to have specific numbers in the file, but only a notation that the client is below the asset level.  If the individual qualifies for another government benefit program that has an asset test, we recommend that the rule explicitly provide that the recipient can find the individual to be eligible without applying the LSC program's asset guidelines.  Recipient board approval should not be necessary if the program director or designee determines that the other program's asset guidelines are within the LSC program's guidelines. 


Group Eligibility (1611.7):  The 1995 proposal treated group eligibility in a separate section of the rule, to emphasize that different criteria apply to consideration of group eligibility than apply to individual eligibility.  The 1995 proposal is based on the original LSC regulatory provisions on group representation that were revised in 1983.  We generally recommend that LSC incorporate the 1995 proposal on group representation into the new proposed regulation, although we do recommend a few additional modifications to the provision. 

Subsection 1611.7(a)(1)) of the 1995 proposal incorporates the group eligibility provisions of the current rule, with some significant revisions.  It includes the current standard that in order to be eligible, a group must "provide information showing that it lacks, and has no practical means of obtaining, funds to enable it to obtain private counsel…." We recommend that the rule, or the preamble to the rule, make clear that only minimal documentation is required to meet this standard and that there is no other specific asset test that groups or their members are required to meet.  We also recommend that the rule or the preamble make it clear that this test is met if the group can show that its funds are committed to other services to its members or to the community it serves and are not available to pay legal fees.  This has been an issue for some Indian tribes and community development corporations. 

This subsection of the proposed 1995 rule also included the existing standard that the group be primarily composed of eligible clients as one standard for eligibility.  We recommend that instead of requiring that the group be primarily composed of LSC eligible clients, the rule should provide that a group may be served if it is primarily composed of "persons unable to afford legal assistance" or "members of the low-income community."  These alternatives would provide recipients with more flexibility to serve low-income groups and suggest a lower level of documentation than under the current or the proposed rule.  In addition, we recommend that the new rule, or the preamble to the new rule, clarify that in order to meet this standard, recipients are not required to do intake and financial eligibility determinations on 50% of the individual members of the group as has been suggested recently by LSC staff.  Rather, the rule should indicate that recipients should make reasonable inquiry into the general economic situation of the membership to ensure that the group is actually comprised primarily of low-income members.

Subsection 1611.7(a)(2) of the 1995 proposal is based on the pre-1983 rule.  It provides an alternate basis for group eligibility so that recipient may serve those groups that have as their principal function or activity the furtherance of interests that benefit persons in the community who are financially eligible for legal assistance and the representation relates to such function or activity.  We recommend that the new version of Part 1611 permit representation of such groups if their principal purpose is to benefit "persons unable to afford legal assistance" or "members of the low-income community" rather than LSC eligible persons.  Again, these alternatives would provide recipients with more flexibility to serve low-income groups and suggest a lower level of documentation than under the 1995 proposal.


Subsection 1611.7(b) of the 1995 proposal was a new section that clarified that non-LSC funds could be used to support legal assistance to groups that do not meet the LSC group eligibility rules.  We support inclusion of this proposal, and urge that the preamble to the rule make clear that a group that has some available resources that would make it ineligible for LSC–funded assistance may contract with the LSC recipient to provide legal counsel.  We also recommend that a new version of the rule state explicitly state that the alien eligibility requirements apply only to individual eligibility, not to group eligibility (see discussion of Part 1626, below). 


Manner of Determining Eligibility (1611.8):  The 1995 proposal substantially revised this section of the current rule.  Major substantive changes were proposed for the provisions that deal with LSC's access to client eligibility records.  

Subsection 1611.8(a) of the 1995 proposal eliminated the requirement in the current rule that intake forms and procedures are subject to approval by LSC.  We also recommend that this requirement be eliminated from any new version of Part 1611.  Such an approval requirement if enforced would substantially burden the development of new computerized intake systems that are now possible as a result of technological advances. The 1995 proposed subsection also revised the language regarding the preservation of eligibility information for audit by LSC.  Instead, the 1995 proposal referred to the disclosure provisions that are included in subsection 1611.8(d) of the proposed rule. (See discussion below).   


Subsection 1611.8(b) deals with the issue of verification of eligibility information when there is substantial reason to doubt its accuracy.  The 1995 proposal clarified the language of the subsection, but maked no substantive changes.  We recommend adoption of the proposed 1995 language. 

Subsection 1611.8(c) of the 1995 proposal was a new provision designed to address a problem that had arisen when a support center became co-counsel or took over representation in a case that was originally brought by a field program.  Often the field program had determined eligibility for LSC services, but the support center did not do a separate intake, relying on the recipient's eligibility determination.   On occasion, LSC took the position that the support center had failed to meet the LSC eligibility determination requirement.   Since LSC no longer funds support centers, there may be less of a need for this provision, although it may still be of some value in a case that involves more than one jurisdiction, and where two or more recipients are involved.

Subsection 1611.8(d) of the 1995 proposal substantially revised the provisions of the current rule that deal with client confidentiality and access to eligibility records.  The proposal would have prohibited disclosure to LSC or any other third party of eligibility information without express written consent from the client or applicant for service, except for disclosures permitted by the rules of professional responsibility and the attorney-client privilege, or those implicitly authorized in order to carry out representation.  The 1995 proposals were developed prior to the enactment of Section 509(h) of the LSC appropriations act that explicitly gives LSC access to eligibility records, subject only to the limitations of the attorney-client privilege.   However, we share the concerns about client confidentiality that underlie the 1995 proposal.  We recommend that  LSC develop any revisions to the regulatory provisions on access to eligibility records in light of both Section 509(h) and recipients' legitimate concerns regarding access to confidential client information.  

Record retention policy:  The Preamble to the 1995 proposal sought comments on the need for an LSC record retention policy.  Since publication of the proposal, LSC has instituted, through grant assurances and the CSR Handbook, a five year record retention policy.  We recommend that if LSC plans to retain such a policy, it should be explicitly incorporated into Part 1611.


Retainer Agreement (1611.9):  The 1995 proposal made a number of changes in the retainer agreement provisions of the rule.  Except as noted, we recommend adoption of the revisions in the 1995 proposal.  Subsection 1611.9(a) of the 1995 proposal clarified that retainers are required only when the recipient actually represents the client, rather than when the client receives legal services from the recipient that may not involve actual representation (although the service may still be a case for CSR).  The 1995 proposal also provided that a retainer is required for each individual or group client who is represented by the recipient.
  The 1995 proposal deleted the specific requirements for the contents of a retainer agreement and eliminated the requirement that LSC approve retainer agreement forms, noting simply that retainers should be in a form consistent with the applicable rules of professional responsibility and prevailing practices in the service area.  These requirements in the current regulation have proven to be significant burdens for recipients, and we recommend that they be deleted and that the provision of the rule be restructured as suggested in the 1995 proposal.  


Although not addressed in the 1995 proposed rule, we recommend any new rule clarify, either in the language of the rule or in the preamble, that the retainer agreement requirement is not a prerequisite to client eligibility.  A client who is financially eligible under the LSC guidelines and is a citizen or eligible alien is not rendered ineligible for LSC funded services because the recipient may have failed to have him or her sign a retainer agreement.

Subsection 1611.9(b) of the 1995 proposal deleted the language on emergencies, recognizing that there may be many situations, other than specified emergencies, where it may be impracticable for the client to execute a retainer agreement at the outset of representation.   Neither the LSC Act nor the appropriations act requires retainer agreements, and LSC is under no obligation to require that they be completed at the outset of representation. 

Subsection 1611.9(c) of the 1995 proposal revised the current rule to indicate that the executed retainer agreement should be available for review by LSC in a manner that protects information protected by the attorney-client privilege, and the applicable rules of professional responsibility.  Despite the existence of Part 509(h) of the appropriations act that gives LSC access to retainer agreements except when information is protected by the attorney-client privilege, we still believe that any material in the retainer agreement protected by the rules of professional responsibility should not be routinely available to LSC.  

Subsection 1611.9(d) of the 1995 proposal revised the language of subsection 1611.8(b) of the current rule to specify the kinds of limited services where a retainer agreement is not required.  We recommend several additional revisions to the provision.  First, we recommend that the rule make it clear that retainers are not required for any forms of limited service or limited representation, whether or not they fit within the categories of cases that are stated in the current or proposed rule.  Second, we recommend that retainer agreements not be required in cases that are handled by PAI attorneys.  As with citizenship attestations, discussed below, the retainer agreement requirement has caused significant administrative burdens for recipients, PAI subrecipients and private attorneys who participate in PAI programs.  This is especially true when initial intake is done by the recipient's or subrecipient's staff over the telephone, followed by a direct referral to a private attorney who then provides services, but who often fails to have the client sign a retainer agreement.  Retainer agreements are generally governed by local rules of professional responsibility or are a subject of local practice, and private attorneys should be encouraged to follow the same rules or practices in the PAI context as they do with their paying clients. 

Subsection 1611.9(e) of the 1995 proposal was designed to address a problem that had arisen when a support center became co-counsel or took over representation in a case that was originally brought by a field program.  Often the field program had executed a retainer agreement, but the support center did not execute a new agreement with the client, and on occasion LSC took the position that the support center had failed to meet the retainer agreement requirement.   Since LSC no longer funds support centers, there may be less of a need for this provision, although it may still be of some value in a case that involves more than one jurisdiction, and where two or more recipients are involved.

Part 1626 (Aliens)

Although our principal concerns deal with documentation requirements for citizenship and alien eligibility, there are several substantive revisions that need to be made in Part 1626, most of which have already been noted by the Task Force. 

Erlenborn Commission:  As indicated in the Task Force Report, the Erlenborn I Commission's recommendations on the meaning of "present in the United States" should be incorporated into the regulation.  

VAWA changes:  As indicated in the Task Force Report, revisions to the Violence Against Women Act require that concomitant changes be made in Part 1626.  Under the Victims of Trafficking and Violence Protection Act of 2000, aliens who are victims of sexual trafficking or slavery or forced labor are eligible for LSC funded services, and the new regulation should reflect their eligibility.

Group representation: The Task Force Report also noted that the rule should incorporate the recent interpretation by OLA that the alien restrictions apply only to individual representation, not to group representation, since citizenship and alien status are individual attributes.  We agree with the Task Force recommendation.

Citizenship attestation:  Section 1626.6(a) requires all applicants for legal assistance who claim to be citizens to "attest in writing…that they are citizens, unless the only service provided…is brief advice and consultation by telephone which does not include continuous representation."   This is a regulatory requirement.  It is not derived from the appropriations act language that restricts alien representation.  The appropriations act language does not mention citizenship at all, nor does it address documentation of eligibility.  The requirement for a written attestation was added only through the adoption of the current regulation,  and the requirement that the attestation must be in the form of a document signed by the client is a gloss on the regulation imposed by the LSC staff through subsequent interpretation.  LSC is free to revise or eliminate the regulatory requirement.

In the wake of the CSR controversy,
 LSC has broadly interpreted the regulatory provision.  According to LSC, recipients must have an actual signed citizenship attestation form in every case file where a citizen client met face-to-face with a member of the recipient's staff or with a PAI attorney.  This is required even if initial intake was done over the telephone and face-to-face services were provided subsequently, and is required regardless of the degree of service provided.  When the only contact with a citizen client was via the telephone, and the only service was advice, brief service or a referral, LSC has determined that the file must contain a notation that the recipient staff inquired about the client's citizenship. 

This requirement has caused untold problems for LSC recipients and pro bono subrecipients.  Programs have had to eliminate large numbers of otherwise completely appropriate cases from their CSR reports, solely because the case files did not contain signed citizenship attestations or, where permitted, notations indicating that the inquiry had been made.  There is no allegation that programs were providing services to ineligible aliens, only that the program failed to document the clients' citizenship through signed citizenship attestations.

The problem has been especially acute in the PAI context, where initial intake is often done by the recipient's or subrecipient's staff over the telephone, followed by a direct referral to a private attorney who then provides services, but who often fails to have the client sign a citizenship attestation.  As a result, many programs have had to eliminate many PAI cases from their CSR data, while a few programs have been unable to report any of their PAI cases.  Several programs have addressed the issue by requiring clients to come to the program office to sign the citizenship attestation before making a referral to a pro bono attorney, but this is a major administrative burden for programs and a significant imposition on clients who are forced to go to two separate places before their legal problems can be addressed.

We have several possible suggestions to address the citizenship attestation issue.  First, we believe that citizenship can be adequately documented by simply asking the applicant for service whether or not s/he is a citizen.  If the answer is yes, and there is no reason to doubt that the information is accurate, then the recipient staff doing intake should be permitted to simply note that the applicant has indicated s/he is a citizen in the case file or in the computer intake/case management system.  This option would essentially eliminate the requirement for a signed citizenship attestation for all cases and would meet any requirement for reasonable documentation of eligibility.

Alternatively, LSC should make the citizenship attestation requirement the same as the retainer agreement requirement, i.e., only applicable when extended service is provided, regardless of whether or not there is face-to-face contact with the client at any point in the representation.  A file notation or computer entry that the applicant is a citizen made by an intake worker should be sufficient documentation when there is only limited service.

In addition, for extended service cases, LSC should only require a signed citizenship attestation when intake is done in-person by a member of the recipient's staff.   This should be true regardless of whether the client is subsequently seen by a staff attorney, paralegal or other recipient staff member, or by a PAI attorney.   Thus, in all instances where intake is done by telephone (or through a computer kiosk or other technological points of entry to the system), a file notation by an intake worker or a comparable notation in a case management system should be sufficient documentation of citizenship.

Another alternative would be to eliminate the citizenship attestation requirement for all PAI cases, regardless of who does intake and whether it is done in person or by telephone.  Thus, PAI cases would only require a file notation by an intake worker that the client has been asked about citizenship and responded affirmatively.

Verification of eligible alien status:  Although documentation of verification of eligible alien status has not been as significant a problem as the citizenship attestation, the LSC position that recipients are required to maintain copies of alien status documentation has raised several issues.  First, generally procedures for verifying alien eligibility should not be more burdensome—or perceived by recipients to be more burdensome—than those for verifying citizenship.  Such additional requirements create a disincentive for LSC programs to offer their services to eligible aliens.  Second, it is illegal to make photocopies of some INS documents.  Third, when recipients do intake at remote sites (e.g., migrant labor camps, senior citizen centers or nursing homes), there are often no facilities available to photocopy documents.

We suggest that the requirement for documentary evidence of alien status be eliminated for advice and counsel, brief service and other limited service cases, regardless of how intake is done.  Instead, the case file or case management system entry should reflect that the non-citizen client was asked about alien status and should note the response (e.g., legal permanent resident alien, married to U.S. citizen and filed for adjustment of status).  For extended service cases, intake workers should be able to simply note or describe which documents the applicant presented to establish alien status.  The rule should state explicitly that recipients are not required to make photocopies of documents. 

The rule should also clarify that expired immigration documents may be used to document eligibility for LSC services when the applicant continues to have the same immigration status and only the document has expired.  This is frequently the case for permanent residents with older version of the "green card" and for refugees who were originally admitted as "displaced persons."

Finally, the list of documents in the Appendix to the rule needs to be revised and updated.  For example, LSC has developed a new form (I-881) for certain applicants for adjustment to permanent residency and for immigrants from certain countries who have applied for suspension or cancellation of deportation.  Also, the list should include temporary documents (e.g., Temporary I-551) that may be issued by INS because of a backlog in the production of new documents.  There are also new forms for victims of trafficking that should be added to the Appendix in light of the expansion of eligibility to this category of aliens.  We suggest that LSC work with the National Immigration Law Center to ensure that the list is accurate and current.

Special eligibility questions:  When Part 1626 was revised in 1997, in response to a recommendation by the Office of Inspector General, Subsection 1626.10(a) was changed.  The revision imposed the alien eligibility requirements on citizens of the Commonwealth of the Northern Mariana Islands, the Republic of Palau, the Federated States of Micronesia, or the Republic of the Marshall Islands, except when services are provided by a recipient operating specifically in those areas, i.e., Micronesian Legal Services.  Thus, if a citizen of one of these jurisdictions seeks legal assistance from an LSC recipient operating elsewhere, under the current rule legal assistance may be provided only if the applicant is an otherwise eligible alien, e.g., a permanent resident alien or married to (or the child of) a US citizen with a pending application for adjustment of status.   Legal services programs in the Western U.S. have on numerous occasions had to reject otherwise eligible applicants for service who are citizens of these jurisdictions, even though they would be eligible for services from Micronesian Legal Services and are not treated as aliens for numerous other purposes under the Compact of Free Association.  We recommend that LSC reconsider revising this issue to eliminate this anomaly and make the application of the alien restriction consistent with regard to all recipients.

*****************************************************************************

We hope that this memorandum is helpful to the Task Force in its consideration of the issues that should be addressed in the proposed revisions to Parts 1611 and 1626.  Please feel free to contact the Committee's Counsel, Linda Perle, at the Center for Law and Social Policy, 202-328-5146 or lperle@clasp.org to discuss any of the recommendations in the memorandum or to get the Committee's input on specific language to implement these or any other recommendations
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� Changes in the Part 1611 documentation requirements of the regulations will require that concomitant changes also be made in the CSR Handbook.


� The proposal also noted that retainers were required for named plaintiffs in class actions.  Since recipients are no longer permitted to provide representation in class actions, this reference should be deleted from the proposal.


� Changes in the part 1626 documentation requirements of the regulations will require that concomitant changes also be made in the CSR Handbook.
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