MEMORANDUM

TO:

John McKay

FROM:
Linda Perle and Alan Houseman

DATE:
March 8, 2000

RE:

Issues for LSC Regulatory Reform



We understand that the Legal Services Corporation is considering whether to revisit issues raised by the LSC regulations, particularly with respect to the administrative burdens that compliance with those regulations imposes on recipients.  This memo attempts to outline some of the regulatory issues that we believe the Corporation should consider as it embarks on any such effort, and to state our views about which issues merit significant attention.

Background

In order to consider what regulatory revisions are needed, it is helpful to have an historical overview of the Corporation’s past regulatory reform efforts.  As you are aware, over the last five years, the Corporation has adopted a large number of new and revised regulations to implement the Congressionally imposed restrictions and requirements, beginning with Part 1634 on Competitive Bidding.  However, shortly after the current Board was confirmed in 1993 and continuing through early 1995, LSC and representatives of the legal services community
 also engaged in efforts to revise several of the existing LSC regulations, many of which had been adopted in 1976 and had not been substantially revised since adoption.   As part of that reform effort, the Operations and Regulations Committee considered and published proposed revisions to Parts 1604 (Outside Practice of Law), 1607 (Governing Bodies), 1608 (Political Activities), 1611 (Eligibility) and 1621 (Client Grievance Procedures).
  published for notice and comment.
 Discussions were also begun to develop revisions 1614 (Private Attorney Involvement), but no proposal was presented to the Committee or the Board as a result of those discussions.  In early 1995, in the wake of the 1994 Congressional elections and in anticipation of the new restrictions and requirements that were imposed in1996, the Corporation’s regulatory reform efforts were put on hold, after adoption by the LSC Board of only one final revised regulation, Part 1607.


Those earlier regulatory efforts were precipitated by substantive problems that LSC and recipients had experienced in interpreting the current regulations.  Many of those problems still exist and new ones have emerged, and those should be addressed in the event that LSC decides to consider proposals to revise those regulations.  


Nevertheless, the most pressing problems that we face now with the current regulations do not involve the interpretation of substantive provisions of the rules.  There have been virtually no allegations that recipients have failed to comply with the basic restrictions that are imposed by the rules.
  Instead, the regulatory issues revolve around the documentation issues that have emerged as a result of the Corporation’s increased focus on compliance with Case Service Reporting (CSR) over the last several years.   Most of the documentation problems arise, not because recipients have failed to comply with documentation requirements currently contained in the regulations, which are generally not very specific, but because LSC has interpreted the existing regulatory provisions to require substantially more documentation than was anticipated when the regulations were originally adopted.  Documentation requirements that were not on anyone’s radar screen in 1993 and 1994, or even in 1996 and 1997 when the most recent round of revisions were being developed, have become the major focus of LSC’s compliance efforts in the last two years, and recipients are expending enormous amounts of time and resources to meet the demands imposed by those requirements, time and resources that many believe could be put to better use serving clients.

Documentation Issues

The principal documentation problem areas have arisen under Part 1611 (Financial Eligibility) and 1626 (Aliens).  Documentation of citizenship or alien status under Part 1626 and retainer agreements required under Part 1611 for cases undertaken by private attorneys and/or subrecipients under Part 1614 (Private Attorney Involvement) has been particularly problematic.   Part 1611 was originally adopted in 1976 and was last revised in 1983.  Part 1626 was originally adopted in 1983, was revised in 1989 and again in 1997.  Part 1614 was adopted in 1985 and has not been revised since its initial adoption.  In December1997, LSC issued a program letter that specified recordkeeping requirements for the 16 new and revised regulations that had been published during 1997, including Part 1626, but it did not address recordkeeping requirements for Parts 1611 or 1614.  In July 1999, LSC issued another program letter that addressed documentation of asset determinations under Part 1611 and citizenship and alien eligibility under Part 1626.  Neither program letter specifically discussed the applicability of these requirements to cases undertaken by subrecipients or by private attorneys under recipients’ PAI programs. In addition to these program letters, LSC has issued a series of documents, including additional program letters, Handbooks and self-inspection forms, relating to the CSR system that have required recipients to maintain increasingly detailed financial and alien eligibility records in order to “count” cases for CSR purposes.  


Part 1611:  When Part 1611 was revised in 1983, effective January 1, 1984, recipients were required for the first time to adopt asset ceilings to be used in determining financial eligibility, although recipients were granted broad discretion to set the ceilings at levels that took into account local circumstances.  The rule also included an explicit requirement to document waivers of asset ceilings for specific clients whose assets exceeded the recipient’s locally established guidelines.  In addition, Part 1611 included a general requirement that “information” obtained to determine eligibility “shall be preserved...for audit by the Corporation,” but there was and remains nothing specific in the regulation as to what information regarding client assets that are below the recipient’s guidelines is required to be collected or preserved.  The program letters and materials that have been distributed regarding documentation of assets for CSR purposes have been unclear and often inconsistent.   LSC staff and the OIG have given conflicting advice regarding what is required to document assets for CSR and compliance purposes.


If LSC is going to impose specific documentation requirements for client assets, we urge that it be done through the regulatory revision process, subject to public notice and comment, rather than through the issuance of program letters and informal advice to specific individual programs.  If compliance with documentation requirements is going to continue to be a major focus of LSC efforts, it is essential that those requirements be clear and precise. It is important for recipients to know exactly what is required of them so that they can train their staffs to ensure that the required information is obtained through the intake process.


When Part 1611 was revised in 1983, LSC also imposed a retainer agreement requirement for “each client who receives legal services from a recipient” except for advice and brief service cases, whether done in-person or on the telephone.  The retainer agreement requirement has been implemented with general success for cases handled by program staff.  However, it has not been universally enforced in cases where clients are referred to private attorneys under a recipient’s PAI program.  Recipients generally do not require clients to sign retainer agreements when they plan to refer the cases to private attorneys, since once legal services clients are referred to private attorneys, the lawyer-client relationship is no longer between the recipient and the client, but is formed between the private attorney and the client.    There has been no common understanding that Part 1611, which applies explicitly to recipients but does not address applicability to PAI cases, required retainer agreements to be completed by private attorneys in PAI cases.  Private attorneys often do not have legal services clients sign retainer agreements or, if they do, generally do not send copies to the recipients.  Although the lack of retainer agreements has not been an issue in the recent self-inspections, it has been raised in several CSR audits, and there is general concern among recipients that a lack of a retainer agreement would prohibit “counting” a case for CSR purposes and raises a compliance issue for LSC.  LSC should consider whether to revise Part 1611 to affirmatively address whether or not to require retainer agreements in PAI cases handled by private attorneys.


We also urge LSC to reconsider revisions to Part 1611 to clarify other provisions of the rule.  Many of those clarifications were proposed when the rule was considered in 1994-94, and the proposed rule that was published then should be used as a starting point for discussion of the remaining issues (See attached).  While we do not recommend major substantive changes in the basic requirements of Part 1611, we do believe that the rule should be simplified and interpretations that have been adopted by LSC over the years should be incorporated into the language of the rule.


Part 1626:  The principal problems that have arisen under Part 1626 relate to the requirements for written citizenship attestation.   Part 1626 requires that applicants for legal assistance who claim to be citizens “attest in writing in a standard form provided by the Corporation
 that they are citizens, unless the only service provided for a citizen is brief advice and consultation by telephone which does not include continuous representation.”  The citizenship attestation requirement is the creation of the regulatory process, since there is no mention of citizenship or citizenship documentation in the statutory provisions that sets out the prohibition on alien representation or in its legislative history.
  Until the CSR issue came to the surface in early 1998, citizenship attestations were not viewed as a serious issue by LSC or recipients.  Since then, the question of whether a signed citizenship attestation is required in order to “count” a case for CSR purposes has assumed enormous proportions, causing a huge numbers of “errors” in counting for CSR and requiring recipients to remove from their CSR statistics large numbers of otherwise appropriate cases done on behalf of clearly eligible clients where there were no signed citizenship attestations in the recipients’ files.  This concern has been driven by a new emphasis on compliance with the regulatory documentation requirements, rather than by any suggestion that recipients are serving ineligible aliens. 


There are numerous problems with the citizenship attestation requirement, both interpretive and practical that need to be addressed.  There needs to be clarification of the scope of the exception for “brief advice and consultation by telephone which does not include continuous representation.”
  Recipients need clear regulatory guidance on what, if anything, must be done when a signed attestation is not required.  Recipients need to have guidance on what is required when it is impossible for the client to attest to citizenship, such as with clients who are children or incompetent adults.    


Problems also arise when it appears that a signed citizenship attestation is required under the present rule, but it is impractical or extremely burdensome to have the client actually sign a document.   This has been a frequent issue when intake is done over the telephone, but in-person services are provided subsequent to the telephone intake, particularly when the follow-up services are provided by a subrecipient or a private attorney to whom the case has been referred.  Unless the rules under Part 1626 are revised, this problem will continue to escalate as technology is used increasingly to handle intake and no personal contact occurs between the client and the LSC recipient.  Recipients have been forced to eliminate many, and in some cases virtually all, of their PAI cases from their 1999 CSR statistics because the private attorneys or PAI sub-recipients to whom they referred cases failed to have a citizenship attestations signed by clients who received in-person services, even though the recipients had asked and gotten oral assurance from the clients that they were, in fact, citizens who were eligible for services.  Recipients have told us that it is very difficult to get private attorneys to obtain signed citizenship attestations, and the increased focus on compliance with this requirement is likely to discourage many private attorneys from participating in PAI activities.  We urge LSC to consider whether, on balance, a signed citizenship attestation is necessary or appropriate to ensure compliance with the alien restriction when the recipients do telephone intake, but the actual legal services are provided by a PAI attorney or sub-recipient.

Private Attorney Involvement

Since the mid-1980s, LSC recipients have been required to devote 12.5% of their LSC resources to activities that involve the private bar in the delivery of legal services.  The PAI requirements were imposed by LSC through a series of Instructions and later through Part 1614 of the LSC regulations.  There has never been a Congressionally imposed PAI requirement, and although Congress has informally expressed support for PAI, there are no legislative standards to guide LSC in its regulatory or compliance efforts.  Private attorney involvement activities vary tremendously from recipient to recipient, depending on local conditions and the nature of the support for legal services among the members of the private bar in the state or locale, and LSC has never seriously questioned the structure of local PAI efforts.  The issues that are now being raised around documentation also raise a host of questions about how LSC plans to interpret the requirements of Part 1614 and how those interpretations will intrude upon the relationships among LSC recipients, PAI pro bono programs and private attorneys, as well as between LSC and the organized bar.  


In addition to the concerns about signed citizenship attestations and retainer agreements in PAI cases, discussed above, the OIG and LSC/OCE have begun to question whether recipients have adequate documentation of both the actual services provided by PAI attorneys and the oversight efforts by the recipient over PAI activities.  These queries arise in the context of whether PAI cases can be counted for CSR purposes, and implicate the issue of how the impact of administrative burdens the rules impose on programs and private attorneys will influence the capacity of recipients to involve the private bar in the delivery of legal services.   The more the rules are interpreted to require documentation and oversight activities beyond what is currently being done, imposing additional paperwork and administrative tasks on both the programs and private attorneys, the more difficult it will be to recruit private attorneys and pro bono programs willing to participate in PAI activities.


In addition to the questions of administrative burden imposed by Part 1614, there are other issues of interpretation and compliance that are raised by the current rule.  The language of Part 1614 is complex and convoluted, and contains some provisions that are potentially inconsistent with one another or with current practices.  If LSC were to increase its efforts to ensure compliance with those provisions, there could be substantially more intrusion by the Corporation in the structuring and implementation of PAI programs than has historically existed.  For example, even though §1614.(3)(c) states that the “...specific methods to be undertaken by a recipient to involve private attorneys in the provision of legal assistance to eligible clients will be determined by the recipient...,” §1614.3(d) sets out four “minimum” components that are required to be included in any pro bono or reduced fee PAI system designed to provide direct services to eligible clients.  These minimum components include, among others, “Case oversight and follow-up procedures to ensure the timely disposition of cases to achieve, if possible, the result sought by the client and the efficient and economical utilization of recipient resources....”  LSC has never made consistent efforts to enforce those standards, and in many current PAI programs, recipients and the organized bar have designed programs where case oversight and follow-up by recipients is minimal.  Private attorneys may be unwilling to be subject to increased scrutiny for cases that they are undertaking on a pro bono basis, and the organized bar, on both the national and local level,  may be reluctant to accept additional demands by LSC regarding the structuring and implementation of PAI programs.    


Preliminary discussions around revisions to Part 1614 that took place in the mid 1990s
 suggested that the rule could be substantially simplified and made more flexible, while still ensuring that recipients continue to commit substantial resources to the involvement of private attorneys in the delivery of legal services to eligible clients.  Over the last 15 years, PAI has become an integral part of every recipient’s operation.  It may be less necessary today to maintain strict regulatory requirements to ensure the continuation of PAI than it was at the outset when there was substantially more resistence to the effort by recipients.  We certainly are not suggesting that Part 1614 requirements be abandoned, and any changes in the current rule should be made only after full consultation with the ABA and state bar and pro bono representatives.   However, we do urge LSC to work with recipients and the organized bar to revise the rules to preserve those aspects of the PAI program that are essential and eliminate those that are unnecessary to ensure the continued collaboration between private attorneys and legal services recipients in the delivery of legal services to eligible clients.

Other Rules

The regulatory revision process that was begun in 1993 and was suspended in 1995 resulted in the publication of proposed versions of three additional rules Part 1604 (Outside Practice of Law), 1608 (Political Activities) and 1621 (Client Grievance Procedures).  The proposals that were published were the result of careful consideration of issues that had arisen in the interpretation of these rules over the history of the Corporation.  We urge LSC to review the published proposals, copies of which are attached for your information, and to consider republishing them for additional comments.

cc: 
Randi Youells, Victor Fortuno, Danilo Cardona

�The Regulations Working Group was a group of individuals representing stakeholder groups within the legal services community and the private bar which was appointed by NLADA, PAG and SCLAID.  The task of the Working Group was to discuss and develop proposals regarding a variety of legislative and regulatory issues in the LSC context that had arisen over time.  After the turnover of the LSC staff in late 1993, several senior members of the LSC staff who had responsibility for developing regulatory proposals began attending the Regulations Working Group meetings.  Consistent with the principles of negotiated rulemaking that are required to be used by Federal departments and agencies (5 USC §§561-70), the expanded group met regularly during the mid 1990s to jointly develop regulatory the reform proposals that were ultimately presented by the LSC staff to the LSC Operations and Regulations Committee and the LSC Board.  These jointly developed proposals formed the basis for the proposed regulations that were published for notice and comment in 1994 and 1995.


�Copies of the published proposals for Parts 1604, 1608, 1611 and 1621are attached for your information.  The revised version of Part 1607 was adopted as a final rule and became effective on January 1, 1995.


�In 1997, revisions were made in Parts 1609 and 1610 in response to the 1996 appropriations act restrictions.  These revisions did incorporate many of the changes that were considered as part of the earlier reform process.


�The principal exception to this statement involves the question of what is required by the “present in the United States” language of the alien restrictions in Part 1626 that was addressed by the Erlenborn Commission.  We understand that LSC plans to incorporate the recommendations of the Erlenborn Commission into any proposals to revise Part 1626 and we support those recommendations.


�Despite the fact that this provision has been in the rule since the 1997 revisions, LSC has never provided recipients with such a form, and recipients have continued to use citizenship attestation forms of their own design.  Prior to the 1997 revisions the rule required recipients to have their forms approved by the Corporation. 


�Section 504()(11) simply prohibits LSC funding for any entity “that provides legal assistance for or on behalf of any alien, unless the alien is present in the United States and is...[within certain categories of eligible aliens].


�For example, confusion has arisen whether a signed citizenship attestation is required for advice or brief service provided by telephone when correspondence is sent to or received by the client or the case-handler, or is exchanged between them , but no face-to-face contact actually takes place between client and case-handler.


�These discussions were originally begun as part of the Regulations Working Group process discussed in Footnote 1 above.  Ultimately a subgroup of the Regulations Working Group was formed to specifically discuss issues relating to PAI.  Additional representatives from the ABA, including SCLAID and representatives of the pro bono community, joined that subgroup for a full day meeting in Denver in 1994 to develop a proposal to revise Part 1614.  Although the subgroup never reached consensus on a proposed revision to Part 1614, a number of issues were discussed and there was general agreement that the rule could be simplified and some additional flexibility could be introduced without jeopardizing the commitment to PAI within the legal services community. 





