STATE LEGISLATION
This summary of state legislative activity on criminal law issues is culled from news accounts and reports by NLADA Legislative Committee state coordinators.  NLADA members interested in becoming a part of the NLADA legislative network may contact Committee chair Deborah del Prete Sullivan, Legal Counsel with the Connecticut Division of Public Defender Services, at (860) 509-6405.  

DEFENDER FUNDING

The Minnesota Board of Public Defense got their requested $2.4 million to bring public defender salaries into parity with the Attorney General’s office, plus a three percent annual cost of living allowance effective July 1, 2000. Sixth District (Duluth) Public Defender Fred Friedman reports that Governor Jesse (now “The Mind”) Ventura’s support contributed greatly to the success of the legislation.


Payments to hundreds of court-appointed lawyers were halted once again this year in the District of Columbia.  D.C. Superior Court officials said the situation was different from last year and suggested that Congress shared an important measure of the responsibility for setting an unbreakable spending limit. The court’s prediction of $25 million to pay appointed counsel was reached early when legal bills arrived faster and in greater amounts than the court anticipated. “In the meantime,” wrote CJA lawyer Lauren Kahn in a biting commentary in the Legal Times, “the judges get paid every week, and some of my colleagues have applied for welfare.”

Illinois has created a task force (with defender representation) to study appropriate levels of caseloads, the causes of increases in criminal and juvenile workloads, adequate salary structures, technological needs, and other issues affecting the recruitment and retention of attorneys in the Illinois justice system. In calling for the task force, the legislature acknowledged that some public defenders are often reimbursed at salary levels below reasonable rates for private practice. 

The New Mexico Public Defender Department received an increase of $1 million to fund 31 new staff positions, including 17 new attorneys – the second largest new staff appropriation in the Department’s 26-year history, according to state Public Defender Phyllis Subin. The Department also received six new positions under an unusual agreement with the legislative and executive branches that both public defender and district attorney budgets should be increased whenever a new criminal court is created. 

In Michigan, the State Appellate Defender budget was cut by $1 million, a 20 percent reduction.

Systemic litigation succeeded in convincing the Connecticut legislature to authorize and fund 51 new positions (attorney, investigators, social worker and clerical) statewide for the Division of Public Defender Services. Increased funding will allow more training, a transition to permanent state funding of various positions begun under federal grants, the purchase of a computer for every attorney, and the establishment of full-time public defender offices for certain juvenile jurisdictions. 


Nationwide, during the 1999 legislative session, appropriations in most states either remained stable or increased, led by an increase of more than 15 percent for the Ohio Public Defender Commissions, according to a survey by The Spangenberg Group. In the majority of states where public defenders reported an increase in their workload, they also announced a corresponding increase in funding. A few states reported success in their efforts to raise public defender salaries to the levels of other government attorneys. 

Among the other developments reported in the October 1999 Spangenberg Report: assigned counsel rate increases in Vermont and Iowa, and the legislative establishment in Iowa of an Indigent Defense Advisory Commission to review and make recommendations about rates and caps every three years. Arizona established a $5 million “Fill the Gap” fund, of which indigent defense programs will get approximately one-fifth, to beef up the adjudication components of its criminal justice system in light of major increases in recent years for police and corrections.

DEATH PENALTY  


Alabama expanded its list of aggravating circumstances by adding situations where the defendant caused the death of two or more persons at one time, and where the offense was one of a series of intentional killings committed by the defendant.


The Kentucky General Assembly finally passed legislation making lethal injection the method of execution. Inmates were previously given a choice between lethal injection and electrocution. 


In Pennsylvania, some officials are calling for legislation that would make random violence – crimes in which the attacker and the victim have no identifiable relationship – capital crimes by themselves. 


Legislation that would have established the death penalty in Massachusetts was defeated in the House of Representatives on a 73-80 vote. This seven-vote margin was up from the one-vote margin defeating the bill in 1997. In Illinois, where as many inmates have been exonerated for innocence as have been executed in recent years, the House passed a bill creating a committee, which would include the State Appellate Defender, to study all aspects of the administration of the death penalty. Both of that state’s Houses passed a bill providing for state payments for the fees of appointed counsel and county public defenders in capital cases.


A bill has been introduced in California which would require judges in felony-murder cases to evaluate the case under the criteria for consideration of a reduction to second degree murder, and to state on the record their reasons for the decision to reduce the conviction or not.

Washington passed a bill to provide some state funding for small counties with death cases. The Wyoming State Public Defender got an increased appropriation to handle increased death penalty litigation, and had one additional attorney position funded to fulfill the office’s new legislative mandate to handle state post-conviction relief in capital cases (see Indigent Defense, May/June 1999, at 15). In New Mexico, for the first time in its history, the state is facing death penalty state court habeas corpus.

DRUGS


Washington passed a bill encouraging drug courts and alternative sentencing for drug-dependent offenders, and allowing county jails to convert jail confinement to county supervised custody – provisions supported by the Washington Defender Association – but deleted provisions allowing the court rather than the prosecutor to control entry into drug court, and allowing courts to consider mitigating circumstances when sentencing drug offenders.

DUI; TRAFFIC STOPS 


The 1999 Georgia Legislature made their DUI laws tougher and added new punishment for certain offenses.  Included were a provision to provide that in all offenses involving a charge of vehicular homicide, bail shall be set by a judge on an individual basis rather than by a schedule of bails; a provision to require that all second or subsequent offenders shall have their photographs published in the newspaper; and an increase in the maximum period of incarceration for serious injury by vehicle from five years to fifteen years. Connecticut lowered its BAC level for a second offense from .10 to .07. New Mexico rejected a bill to lower first-offense BAC from .08 to .05.

Connecticut moved to prohibit racial profiling – i.e., the “detention, interdiction or other disparate treatment of an individual solely on the bases of the racial or ethnic status of such individual.” State and municipal police departments must adopt written policies to guard against racial profiling, and must record statistics of the race, ethnicity, gender and age of all persons stopped for traffic violations.

INMATES


Washington passed an “Offender Accountability Act” allowing the Department of Corrections rather than the court to set and modify the conditions imposed for post-sentence supervision, and the use of a statistics-based risk assessment to set the term of a defendant’s post-sentence community custody.

After federal supervision of New Mexico’s prison system ended in the Spring of 1999, the State Public Defender established a new Post-Conviction Litigation Unit to increase representation efforts through habeas corpus litigation.


Illinois prohibited the handcuffing and shackling of female inmates being transported, and both houses of the legislature passed a bill making it an aggravated battery for an inmate to hurl any type of bodily fluid or substance at a penal employee. Michigan significantly toughened penalties for sale or possession of alcohol, drugs or firearms in jail, i.e., a five-year felony instead of a misdemeanor.

KIDS


New Mexico rejected a bill to penalize more children as “serious violent offenders” who go directly to adult court.


Illinois created a misdemeanor for body piercing a juvenile without parental permission, and authorized courts to mandate the removal of any gang tattoo as a condition of probation on any juvenile. It also raised the penalties for discharging or selling a gun near a school, or selling a gun to a juvenile anywhere. Michigan created offenses for using the Internet to commit crimes against children. It also defined a viable fetus as a child, the abortion of which will be a felony punishable by life imprisonment under the “Infant Protection Act” – a trend already followed by the U.S. Senate in its latest effort to reverse Roe v. Wade.

MENTALLY ILL


Tennessee created a task force, including public defenders, to study the problem of the incarceration of the mentally ill, and to make recommendations to the legislature for reforms.


Mental health courts, which are modeled on drug courts and exist in Broward County, Florida, King County, Washington, and Anchorage, Washington, inspired U.S. Rep. Ted Strickland (D-Ohio) to propose a bill authorizing a $10 million grant program for states to replicate them. They would promote diversion into treatment, but only for misdemeanor offenses.

SEARCH AND SEIZURE

A warrant can now be issued in Connecticut even though no crime has been committed. In the name of preventing firearm violence, new legislation allows a state attorney or two police officers to obtain a warrant to search a home for firearms, if they have investigated and found probable cause to believe that someone who possesses a gun poses a risk of imminent personal injury to himself or others. Factors indicative of probable cause include the reckless use, display or brandishing of a firearm, a history of physical violence, prior involuntary confinement in a psychiatric hospital, or substance abuse.

SENTENCING

In California, a bill limiting the “third strike” to a serious felony did not survive, but the legislature did establish a task force to study the Three Strikes law and make recommendations for possible changes. In addition to the usual law enforcement components, the task force would include defense attorneys and representatives of families of inmates sentenced under Three Strikes. Florida toughened its Three Strikes law to allow a probationary sentence to count as a strike, and to count a single conviction on multiple counts as multiple strikes.

Illinois added certain delinquency adjudications as qualifying priors for repeat-offender enhancements; the Illinois State Bar Association notes possible problems with jury trial right, due process, equal protection, and ex post facto.

New Mexico’s governor vetoed a bill to give judges some discretion not to impose the habitual offender sentence enhancement, after intense lobbying by the state’s district attorneys.

In Rhode Island, according to The Spangenberg Report, the State Public Defender is working with the Attorney General and the state Supreme Court to institute a “Surrender Day,” when all individuals wanted by warrants could come in and have the warrants cancelled. The individual would then be released, with a later date set for disposition.

SEX OFFENSES


Massachusetts passed a new sex offender registry statute completely replacing the existing law and making the provisions of the act applicable to juveniles as well as adults. A bill in Connecticut authorizing the civil commitment of sex offenders did not pass, but the legislature did require registration of people convicted of sex offenses elsewhere who either reside, temporarily reside, or regularly travel to the state. Illinois extended the statute of limitations for various sex offense felonies to 10 years, and expanded its sex offender registration and notification requirements.


Florida directed its public defenders to handle sexual “predator” civil commitment cases, with an extra appropriation of $1.5 million.

TECHNOLOGY

Connecticut created a Criminal Justice Information System Governing Board, to oversee an integrated information system allowing the inter-agency sharing of criminal history records, offender and case data involving felonies, misdemeanors, violations, infractions, and motor vehicle violations and offenses where imprisonment is imposed, to be known as the “offender-based tracking system.” The board includes the Chief Public Defender.

