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These comments are submitted to the Legal Services Corporation (LSC) by the Committee on Restrictions and Regulations, on behalf of the National Legal Aid and Defender Association ‘s Civil Policy Group.
  These comments relate to the proposed Property Acquisition and Management Manual (PAMM) that LSC published in the Federal Register on September 28, 2000 (65 Fed. Reg. 58288) and posted on the LSC website (http://www/lsc/gov/FOIA/frn/frnDraftPM.htm) for public notice and comment.  


This proposed new PAMM makes substantial and far-reaching changes in the rules and procedures for purchasing, using and disposing of property with LSC funds.  While we support many of these changes, we have concerns about a number of the revisions and the policies that underlie them.  In addition, we are concerned that the proposed PAMM leaves unresolved several critical issues.  These comments address those concerns, and include an attachment with suggested revisions to the text of the PAMM to address them.  In addition, the recommended text revisions include a number of suggestions that add clarity to and correct several technical problems with the text, or acknowledge changes in the way that recipients do business as a result of innovations in technology, but are not addressed in detail in the body of the comment. 

SECTION-BY-SECTION ANALYSIS

Section 1 – Purpose and Scope
Retroactivity.  We strongly support LSC’s decision to apply the PAMM prospectively only.  The new procedures for disposal of real and personal property should not apply to real and personal property purchased prior to the effective date of the new manual.  Such property should be governed by the rules and guidelines that were in effect when the property was purchased.  The current rules have been in effect at least since 1981, and some policies date back to the early days of LSC.  Recipients have purchased real and personal property pursuant to LSC instructions and approval and under a set of understandings governing how such property could be used and disposed of.  Recipients have relied upon these understandings in making decisions about their real and personal property, about state planning and collaboration, and about other aspects of their programs.  Changing the ground rules now for purchases made years earlier would be unfair to recipients, undermine some state planning initiatives and could cause significant financial hardship for legal services programs that wish to continue to serve low-income clients outside of the LSC funding context.  

No existing written agreements.  While the proposed manual states that prior written agreements for the disposal of real property would be honored, it does not specifically address how real property acquired with LSC funds but without a written agreement would be treated.  We are concerned about the lack of explicit protections for recipients that previously purchased real property in whole or in part with LSC funds but have no formal written property interest agreement with LSC reflecting a property interest agreement.  We suggest that LSC acknowledge that there may be other controlling documentary evidence that reflect the understanding of the recipient and LSC at the time of the purchase.  If there is no written agreement and no other controlling documentation, LSC should not be able to assert an interest in the property.

Section 2 - Definitions

Acquisition: The proposed PAMM does not govern leases of real property.  We agree with this decision.  In addition, however, we do not understand the rationale for applying the PAMM to leases of personal property and urge LSC to remove references to such leases from the definition of acquisition and elsewhere throughout the PAMM.  LSC makes no compelling argument to justify why LSC should be able to exert more control over leases of personal property than leases of real property, which may involve substantially more LSC resources.  Leases are not assets of the recipient, and LSC has no property interest in personal property that is the subject of a lease.  Even though the property that is the subject of a lease may have a significant value, monthly lease payments may be relatively small amounts and do not represent significant investments of LSC resources.  The cost of leasing equipment or other personal property is a regular cost of doing business, subject to the general reasonableness standards governing the use of program resources under 45 CFR 1630.3(b).  It is clearly in a recipient’s best interest to negotiate the most economically advantageous arrangement for a lease of personal as well as real property, and the imposition of LSC requirements on that process will not improve its outcome for the recipient.  In addition, leases differ greatly from one another and the process of negotiating them will be unnecessarily complicated by the imposition of “one size fits all” requirements.  

Acquisitions costs for real property:  We propose that LSC add a definition of “acquisition costs for real property.”  LSC has never defined which uses of LSC funds in connection with the purchase of real property trigger the prior approval requirements, the acquisition requirements and the LSC property interest.  We propose that LSC should clarify that the only costs that would be treated as acquisition costs are those that would not have been incurred had the recipient continued to occupy leased space, such as down payment or closing costs.  Mortgage payments should generally not be treated as acquisition costs, since they are comparable to lease payments.  Occupancy costs that would be incurred regardless of whether the recipient leased or purchased real property should not be regarded as acquisition costs.

Definition of Property:  Under the proposed PAMM, property is defined as Aany real or personal property having a market value greater than $1,000.@  As the preamble acknowledges, OMB Circular A-110 uses a more reasonable capitalization threshold of $5,000.  We recommend that LSC use the higher amount of $5,000 in this definition to trigger more extensive oversight by LSC.  We see no justification for using lower threshold amounts for LSC grantees than for other federal grantees.  LSC recipients should have as much flexibility and discretion as other federal grantees, and should not be unduly burdened by LSC-imposed procedures that add substantially to the complexity of doing business and providing high quality services with inadequate resources.  LSC suggests in the preamble that “…the lower threshold is intended to maintain consistency with the LSC Accounting Guide.@  In our view, there is a difference between how recipients are required to account for property and the threshold that should be used for applying rules on acquisition and disposition of property.  These are two separate issues.  However, if LSC believes the proposed manual and the Accounting Guide should use the same amount, we recommend that LSC change the Accounting Guide to the higher threshold amount.  OMB Circular A-110 provides a more realistic view of what is reasonable for purposes of regulating the acquisition or disposal of property. 

Section 3 - Acquisition Procedures for Personal Property
Section 3(a) of the PAMM sets out procedures for acquiring personal property with LSC funds that, in the aggregate, cost over $10,000.  Section 3(e) sets out procedures for when recipients must get prior LSC approval for the purchase with LSC funds of an individual item of personal property of more than $10,000 which is the same threshold that is used in section1630.5(b)(2) of the LSC regulation on Cost Standards and Procedure. There is no justification for the inconsistency in thresholds between these two sections that would result in many more individual items of property being subject to the acquisition rules than are subject to the prior approval rules.  At the very least, these two different inconsistent standards will be confusing to recipients.  More substantively, we question whether recipients should be required to develop policies and use procedures for the purchase of personal property when the aggregate cost is over $10,000, when they do not need LSC prior approval for the same property.  Part 1630 of the LSC Regulations was recently revised and the question of applying the threshold to aggregate versus individual items was discussed and resolved with respect to the LSC approval requirement.  That question should not be revisited with respect to application of the acquisitions procedures.  We urge LSC to make both procedures apply only when more than $10,000 of LSC funds is used to purchase an individual item of personal property.

In addition, subsection (a) of Section 3 requires written requests for competitive quotes from at least three potential sources.  In today’s market, prices are often quoted in vendors’ catalogues and, increasingly, through e-mail or list servs and online through Internet web sites, rather than in response to traditional written requests for quotes.  Internet mail order companies sell major items of brand name equipment online, and prices differences between suppliers may be minimal, even for expensive pieces of computer equipment.  We recommend that Section 3 be amended to recognize this fact of modern life.

Section 4 – Acquisition Procedures for Real Property


Section 4 of the PAMM sets out procedures for acquiring real property, requiring, among other things an informal market survey to identify and evaluate at least three other potential sources.  While we generally agree that recipients should survey the market prior to deciding to purchase a particular property, we believe that the PAMM should provide greater flexibility so recipients are able to proceed when other options are not available, or when circumstances require that recipients act quickly.  In addition, we believe that when comparing alternative properties, recipients should be able to look beyond the price and quality of the properties to other aspects that affect the appropriateness of the various options for the delivery of legal services.


Section 4(c) should clarify the time period over which the average annual cost analysis should be done and should distinguish between acquiring and occupying a property.  Acquisition costs, including down payment and closing costs, should be annualized over the life of the mortgage or other appropriate time period and added to the occupancy costs for the property, and those costs should be compared with the costs associated with leasing similar property.


We suggest substituting “bids” for “quotes” in subsection (f) on capital expenditures, since the definition of “quotes” in Section 2(h) only relates to a sale (or lease) of property, not to a contract for services relating to capital improvements to property.

Section 5 - Retention and Use of Property Acquired with LSC Funds


This section sets out how property purchased with LSC funds can be used, and references the disposition sections discussed below.  

Subsection (c) relates to the retention and disposal of leased personal property.  As indicated above, we believe that the PAMM should not apply to leases of personal property and we recommend that subsection (c) be deleted from the proposed PAMM.  

Subsections (e) and (f) permit a recipient to use personal or real property to provide services or space to another organization which engages in restricted activities so long as the recipient charges the other organization a fee (for personal property) or rent (for real property) which is comparable to what private non-profit organization in the same locality would charge or rent for the same services.   We believe this is generally a reasonable rule, but there may be situations where it would work a hardship.   For example, if a recipient owns a building and has for years provided free space to a Protection and Advocacy program that, on occasion, engages in what would be restricted activity if done by a recipient, this new rule would presumably now require the recipient to start charging the program rent.  Similarly, if a recipient makes its conference room or library available without charge to other public interest organizations in the community, we do not believe that occasional use of these facilities by organizations that engage in restricted activity should require the payment of rent or a fee, when other comparable organizations are not charged for the use of the space.  We believe that the PAMM should include some flexibility for situations such as these.  

Section 6 - Disposal of Personal Property Acquired with LSC Funds 

Subsections 6(a) and (b) deal with disposal of leased personal property and, consistent with the prior discussion, we recommend that they be deleted from the PAMM.


The definition of property in Section 2 states that it means real or personal property with a market value grater than $1,000 (we recommend raising that to $5,000) and a useful life of more than a year.  We recommend that subsection 6(c) be revised to apply only to personal property with a current fair market value of more than $1,000, to clarify that the disposal limitations apply only to property that has a substantial current value, regardless of the original purchase price.

Under section 6(d) recipients are prohibited from selling, donating or transferring personal property to their employees or the members of the board of directors.  This proposed policy differs from the current policy and the general federal rule that applies to virtually all federal entities and permits employees and board members to buy or receive personal property from a recipient.  In the preamble LSC argues only that such sales could create a real or perceived conflict of interest, particularly since such property would have significant market value (since property would be defined as having to be worth more than $1000).  We see no justification for precluding employees or board members from receiving or purchasing personal property of a recipient on the same basis as anyone else.  To our knowledge, there have not been any reported abuses by recipients of selling, donating or transferring personal property to employees or board members.   Any concerns about real or perceived conflicts of interest could be addressed by requiring disclosure or assurances that any sale was for a reasonable market value.  


Instead of the restriction on transfers of personal property to employees or board members, we suggest that subsection 6(d) be changed to make it clear that items of personal property with a current fair market value of less than $1,000 (or any items that are obsolete or unserviceable), regardless of the original purchase price, may be disposed of in any manner that the recipient sees fit, including giving it to an employee or client board member or disposing of it in any other way that the recipient determines is appropriate.  

LSC has proposed a change in policy from the current Property Management Manual for the disposal of personal property when a recipient ceases to be a recipient of LSC funds.  Under Section 6(f) of the proposed manual, a former recipient may not transfer, sell or retain personal property unless LSC is compensated for that percentage of the property’s current fair market value that is equal to that percentage of the property’s acquisition costs which was borne by LSC funds.  Under the current Property Management Manual a former recipient may retain such property if it continues to be used for legal assistance activities supported by other public or private funds or could transfer the property to a nonprofit program servicing the poor in the same community.  

LSC suggests no rationale for making this change other than to conform its policies to those of other federal agencies and entities as set out in the OMB Circular and the Federal Acquisition Regulations.   The OMB Circulars only provide guidance for LSC, but are not mandatory.  The federal rules give agencies and federal entities broad discretion in regulating the sale and transfer of personal property purchased with federal grant funds.  Nevertheless, LSC is not a federal agency and is not required to conform to those rules.  

Under some circumstances, this policy change could make it much more difficult for former recipients to remain in business if they were required to compensate LSC for its proportionate share of the cost of personal property.  In addition, the policy change could impede state planning decisions that result in a former recipient giving up LSC funds in order to become the program in the state with the capacity to carry out restricted activities that are deemed by the state planners to be critical to the delivery of services within the state. 

We suggest several revisions to Section 6(f).  First, we suggest that the restrictions on disposal of personal property by former LSC recipients apply only to those items whose original purchase required LSC approval and whose current fair market value is more than $10,000, regardless of the original purchase price.  We believe there is no rationale for LSC to assert an interest in personal property the purchase of which it did not have to approve in the first instance.  Second, we suggest that former recipients be permitted to retain such property if it is used for legal assistance activities supported by other public or private funds or transfer the property to another nonprofit organization serving the poor in the same area.  However, if the former recipient goes out of existence or ceases to provide legal assistance activities within a year of the date it ceases to receive LSC funding, it must transfer the property or funds equal to its current fair market value to either LSC or the current LSC recipient for the service area previously served by the former recipient. Third, we suggest that when a former recipient sells LSC funded personal property, LSC should be required to use any funds that it receives to support legal services in the service area where the former recipient is located.  Finally, we recommend that any LSC interest in the personal property or control over its disposal should be limited in time to one year after LSC funding has ceased.  Otherwise, former recipients will be forced to exist under a cloud of uncertainty as to whether LSC will assert an interest in property at some time in the future when the property is sold or otherwise disposed of.

Section 7 - Disposal of Real Property with LSC Funds

This section clarifies for the future how current and former recipients may dispose of real property purchased with LSC funds.  Under the PAMM, current recipients are permitted to sell the property and retain the proceeds or transfer the property to another LSC recipient and be compensated for the non-LSC funded acquisition costs.  Former recipients may retain title or sell or transfer the real property, provided that in either instance, LSC receives compensation for that percentage of the property’s current fair market value that is equal to that percentage of the property’s acquisition cost which was borne by LSC funds.   

As we pointed out previously, a significant problem is that the PAMM does not clarify what is included in determining the acquisition costs that were borne by LSC funds.  What specific costs are used to determine the percentage could make a considerable difference in a particular situation.  We believe that the addition of the definition for “acquisition costs for real property” will help in resolving this issue.

In addition, this section raises similar policy questions to those raised in the prior discussion about the disposition of personal property by former LSC recipients.  This policy could adversely affect a former LSC recipient who gives up LSC funding under a state plan but remains part of the statewide delivery system, either as a free-standing legal services entity or as part of a merged or successor organization.   To address these concerns, we make several recommendations.  First, we propose that any LSC interest in real property be limited to the amount of LSC funds that were actually used to acquire the property, so that if a relatively small amount of LSC funds were used for the down payment on a building whose value increases substantially over the course of many years, the former recipient is not required to return to LSC the value of the recipient’s investment beyond what LSC paid in the first instance.  Second, we propose adding a provision that permits a former recipient to transfer title in the property to another non-profit serving the poor in the area after paying back LSC’s proportionate interest up to its actual investment.  Third, we recommend that any funds that LSC receives from the recovery of its interest must be used in the service area where the real property is located.  Finally, we recommend that when a recipient ceases to receive LSC funding because it has merged with or is succeeded by another LSC recipient, it may transfer title to the property to the merged or successor recipient in the service area without any payment to LSC as long as the new recipient promises to continue using the property for legal services.  A successor in interest agreement subject to LSC approval would be required.

Section 8 – Documentation and Recordkeeping Requirements


No comments.

Section 9 – Recipient Policies and Procedures.

No comments.


We urge LSC to make the revisions suggested in this comment and to adopt the language included in the attachment.  Please feel free to contact the Restrictions and Regulations Committee staff, Linda Perle (202-328-5146 or lperle@clasp.org) or Alan Houseman (202-328-5141 or ahouse@clasp.org) at the Center for Law and Social Policy, or the Committee Chair, Richard Halliburton, if you have any questions or need any additional information with respect to the issues raised by the comment or the attachment.
ATTACHMENT
Proposed Text Revisions

Property Acquisition and Management Manual

Sec. 1   Purpose and Scope.
Sec. 2   Definitions.
Sec. 3   Acquisition Procedures for Personal Property.
Sec. 4   Acquisition Procedures for Real Property.
Sec. 5   Retention and Use of Property Acquired with LSC Funds.
Sec. 6   Disposal of Personal Property Acquired with LSC Funds.
Sec. 7   Disposal of Real Property Acquired with LSC Funds.
Sec. 8   Documentation and Recordkeeping Requirements.
Sec. 9   Recipient Policies and Procedures.

Section 1 Purpose and Scope. 


The purpose of this PAMM is to set forth standards governing the acquisition, retention, use and disposal of personal and real property acquired in whole or in part with LSC funds. The standards set forth herein apply to both real and non-expendable personal property (such as equipment or furniture), but do not apply to expendable personal property (supplies) or services, except for contractor services for capital improvements which are subject to the requirements of Section 4(f) herein.   The standards do not apply to real property when LSC funds are not used for acquisition costs or to personal property when less than $10, 000 of LSC funds are used to purchase individual items of personal property. 




The requirements set forth herein apply to acquisitions made on or after the PAMM's effective date as published in the Federal Register. For purchases of real property prior to the PAMM's effective date, the written agreement entered into when the property was purchased between the program and LSC, or other exchange of documents that expresses the understanding of LSC and the recipient at the time of the purchase, will control.  For prior acquisitions of personal property, the 1981 Property Manual will control. 

Section 2 Definitions. 


(a) Acquisition means a purchase of real property or a purchase or lease of personal property in whole or in part with LSC funds. For the purposes of this PAMM, recipients should treat a purchase or lease of related property as a single acquisition when the property can be readily obtained through a single contract with a single source.  For purposes of this PAMM, recipients will be treated as having acquired real property in whole or in part with LSC funds when LSC funds are used for acquisition costs for real property.  

(b) Acquisition costs for real property means those costs that are incurred in connection with the purchase of real property that would not have been incurred had the recipient continued to occupy leased space.  Such costs may include a down payment, closing costs, or other up-front costs such as build-out or renovation costs.  Acquisition costs do not include mortgage payments unless such payments exceed the amounts that the recipient reasonably would have been expected to pay for lease payments for comparable space.  Acquisition costs do not include other ongoing occupancy costs such as utilities, maintenance or insurance unless these costs are more than comparable costs that would be incurred if the recipient occupied leased space.


(b) Capital improvement means an expenditure of an amount exceeding $10,000 of LSC funds to improve real property through construction or the purchase of immovable items which become an integral part of real property. 


(c) Lease means a contract for the use of property during a specified period for a specified price. 


(d) LSC property interest agreement means a formal written agreement between LSC and a recipient setting forth the terms of LSC's approval of the recipient's use of LSC funds to acquire real property.  

(e) Personal Property means property of any kind, including tangible property (having physical existence), such as equipment or furniture, or intangible (having no physical existence), such as copyrights or patents, but does not include supplies or real property or improvements to real property. 


(f) Property means any real or personal property having a market value greater than $1,000 $5,000 and a useful life of more than one year. 


(g) Purchase means to obtain and take ownership of property through the payment of money or its equivalent.  

    (h) Quote means a quotation or bid from a potential source interested in selling or leasing property to a recipient.  
    (i) Real property means land, buildings, and appurtenances, including capital improvements thereto, but not including moveable personal property. 


(j) Source means a supplier, vendor, or contractor who has agreed to provide personal property to a recipient through a purchase or lease agreement. 

Section 3 Acquisition Procedures for Personal Property. 


(a) Before using more than $10,000 of LSC funds to make making an acquisition of an individual item of personal property that has an aggregate cost over $10,000, a recipient shall make a written request consider competitive quotes from at least three potential sources for competitive quotes for the property.  A recipient may use prices listed in suppliers’ online or printed catalogues, on electronic websites or other publicly available statements of a supplier’s prices in lieu of quotes made in response to individual requests for quotes made by the recipient.
    (b) Written requests for quotes must include: 



(1) a clear and accurate description of the property to be acquired; and 


(2) identification of the criteria which will be the basis for the recipient's selection of a source. 


(c) The selection of a source shall be on the basis of criteria established by the recipient in the request for quotes. Such criteria may include price alone or price in combination with other factors. 

    (d) Notwithstanding paragraph (a) of this section, a recipient may request quotes from a sole source when the recipient determines that circumstances warrant doing so prevent the requesting of competitive quotes. When a request for quotes is made to a sole source, the recipient shall maintain written documentation of the reason(s) for not obtaining competitive quotes. 

(e) The use of more than $10,000 of LSC funds to acquire an individual item of personal property requires LSC's prior approval pursuant to 45 CFR § 1630.5(b)(2), whether or not the acquisition is to replace existing property.  If a purchase of personal property requires prior LSC approval under Part 1630 of the LSC Regulations, when requesting LSC's prior approval of an acquisition of personal property, recipients shall provide to LSC: 

(1) three written quotes, if obtained; and

(2) a letter or memorandum containing: 


(i) a statement of need explaining how the acquisition will further the delivery of legal services to eligible clients; 

(ii) a brief description of the property to be acquired, including the make and manufacture of the item, the name of the source supplying the item, the quantity to be acquired, and the total dollar amount of the acquisition; and 

(iii) a brief description of the acquisition process, including the names of the potential sources who submitted quotes, the amounts of the quotes, the quantity of items offered by the potential sources, and a brief explanation of the reasons for selecting a particular source to supply the item(s). In the absence of quotes, the description should explain the source of pricing information or the what circumstances that prevented the recipient from obtaining quotes.

Section 4 Acquisition Procedures for Real Property. 


(a) Prior to acquiring real property with using LSC funds for acquisition costs for real property, recipients shall conduct an informal market survey of alternative properties.  Generally, recipients should in order to identify and evaluate at least three potential sources alternative properties, unless market conditions or special circumstances limit the number of alternatives available or make it impracticable to conduct such an evaluation. Recipients may retain a real estate agent or broker for the purposes of conducting a market survey, provided that the cost is reasonable. 


(b) The evaluation of potential acquisitions of real property shall include consideration of: 

(1)
the total cost of the acquisition; and 
(2)
the quality of the property to be acquired.; and

(3) other factors affecting the appropriateness of the property for the delivery of legal services such as location, accessibility to the client population and public transportation, proximity to the courts or other government or social services agencies; 


(c) Recipients shall conduct an analysis of the average annual cost of the acquisition compared to leasing, annualized over the life of the mortgage or other appropriate time period, including the costs of a down payment, interest and principal payments on debt acquired to finance the acquisition, closing costs, renovation costs, moving costs, insurance and the costs of utilities, maintenance, and property taxes, where applicable. 

The cost analysis shall include a comparison of: 

(1) the estimated total costs of acquiring and occupying the property over the life of the financing of the acquisition; with 

(2) the estimated total costs of leasing and occupying similar property over the same period of time. 



(d) The use of LSC funds to acquire real property requires LSC's prior approval pursuant to 45 CFR § 1630.5(b)(3).  If a purchase of real property requires prior LSC approval under Part 1630 of the LSC Regulations, wWhen requesting LSC prior approval of an acquisition of real property, recipients shall provide to LSC in writing:
 





(1) a statement of need explaining how the acquisition will further the delivery of legal services to eligible clients in terms of:

(i) the location of the property in terms of accessibility to program clients; 

(ii) trends in funding and program staffing levels in relation to space needs; and 

(iii) whether the property will replace or be in addition to existing program offices; 


(2) a brief analysis comparing: 


(i) the estimated average annual cost of the planned acquisition over the life of the financing of the acquisition, including the costs of maintenance, utilities, and taxes; with 

(ii) the estimated average annual cost of leasing or purchasing other, similar property over the same period of time; 


(3) a current, independent appraisal of a type sufficient to secure a mortgage; 

(4) documentation of board approval consisting of either a board resolution or board minutes demonstrating approval of the acquisition; 

(5) a statement of handicapped accessibility sufficient to meet the requirements of 45 CFR § 1624.5(c); 

(6) a copy of an acquisition agreement, contract, or other document containing a description of the property and the terms of the acquisition; and 

(7) an explanation of the anticipated financing of the acquisition including:

(i) the estimated total cost of the acquisition, including renovations, moving, and closing costs; 

(ii) the source and amount of funds to be applied toward a down payment; 

(iii) the source and amount of funds to be applied toward a monthly mortgage payment, if any; 

(iv) the monthly amount of principal and interest payments on debt secured to finance the acquisition, if any; and 

(v iv) the source and estimated amounts of LSC funds needed to cover moving, renovations, and closing costs. 


(e) At the time of approving a recipient's use of LSC funds to acquire for acquisition costs for real property, LSC and the recipient shall enter into a written LSC property interest agreement, which shall include, at a minimum: 

(1) provisions consistent with Sections 5(a), 7(a) and 7(b) herein; 

(2) an agreement by the recipient not to encumber the property without prior approval of LSC; 

(3) an agreement by the recipient to record, in accordance with appropriate and applicable state law, LSC's interest in the property. 


(f) Expenditures for capital improvements require LSC's prior approval pursuant to 45 CFR § 1630.5(b)(4).  If an expenditure of LSC funds for a capital improvement to real property requires prior LSC approval under Part 1630 of the LSC Regulations, when requesting LSC's prior approval of such expenditures, recipients shall provide to LSC in writing, the following: 

(1) a statement of need explaining how the improvement will further the delivery of legal services to eligible clients; 

(2) a brief description of the improvement, including the nature of the work to be done, the name of the contractor performing the work, and the total expected cost of the improvement; and 

(3) a brief description of the contractor selection process, including the names of the contractors who submitted quotes bids, the amounts of the quotes bids, and a brief explanation of the reason(s) for selecting a particular contractor to perform the work.

Section 5 Retention and Use of Property Acquired with LSC Funds. 


(a) Subject to the requirements herein, recipients may use LSC funds to acquire and use personal and real property for the purpose of delivering legal services to eligible clients. Title to personal and real property purchased in whole or in part with LSC funds vests in the recipient subject to the conditions set out in paragraphs (b) through (f) of this section. 


(b) Recipients may retain personal and real property purchased with LSC funds for as long as they continue to receive LSC funding. When a recipient ceases to receive LSC funding, property purchased with LSC funds shall be disposed of in accordance with the requirements of Sections 6(d) and 7(c) herein. 


(c) Recipients may retain personal property obtained through a lease using LSC funds for as long as they continue to receive LSC funds, subject to the terms of the lease. When a recipient ceases to receive LSC funding, property leased with LSC funds shall be disposed of in accordance with Section 6(b) herein. 


(d) When using personal or real property acquired in whole or in part with LSC funds for the performance of an LSC grant or contract, recipients may use such property for other activities, provided that such other activities do not interfere with the performance of the LSC grant or contract, and provided that such other uses meet the requirements of paragraphs (e) and (f) of this section. 


(e) If a recipient uses personal property acquired in whole or in part with LSC funds to provide services to another organization which engages on a regular basis in restricted activity restricted by the LSC Act, regulations, or other applicable law, the recipient shall charge the other organization a fee which shall not be less than be reasonable and comparable to that which other private non-profit organizations in the same locality would charge pay for the same such services under similar conditions. 


(f) If a recipient uses real property acquired in whole or in part with LSC funds to provide space to another organization which engages on a regular basis in restricted activity restricted by the LSC Act, regulations, or other applicable law, the recipient shall charge the other organization a fee or an amount of rent which shall not be less than be reasonable and comparable to that which other private non-profit organizations in the same locality would charge pay for the use of such same amount of space under similar conditions. 


(g) Recipients may copyright any work that is subject to copyright and was developed, or for which ownership was obtained, under an LSC grant or contract provided that LSC reserves a royalty-free, nonexclusive, and irrevocable license to reproduce, publish, or otherwise use work copyrighted by recipients, when the work is obtained or developed in whole or in part with LSC funds. 

Section 6 Disposal of Personal Property Acquired with LSC Funds. 


(a) During the term of an LSC grant or contract, recipients may dispose of items of personal property leased with LSC funds in accordance with the terms of the lease. 


(b) When a recipient ceases to receive LSC funding, the recipient shall dispose of items of personal property leased with LSC funds in accordance with the terms of the lease. 


(c) During the term of an LSC grant or contract, recipients may dispose of items of personal property purchased with LSC funds and with a current fair market value of more than $1,000 by: 

(1) trading in the property at the time of acquiring replacement property; 

(2) selling the property at a reasonable negotiated price, without advertising for quotes, where the property item has a current fair market value not exceeding $15,000; 

(3) selling the property after having advertised for and received quotes, where the current fair market value of the property item exceeds $15,000; 

(4) transferring the property to another recipient of LSC funds; or 

(5) with the approval of LSC, transferring the property to another nonprofit organization serving the poor in the same service area. 


(d) Recipients shall not dispose of items of personal property by sale, donation or other transfer of the property to the recipients' board members and employees.  Recipients may dispose of items of personal property that have a current fair market value not exceeding $1,000 or that are obsolete or unserviceable in any manner that the recipient determines is reasonable and appropriate, including sale, trade, donation, transfer, disposal or destruction. 


(e) During the term of an LSC grant or contract, recipients selling personal property purchased with LSC funds may retain and use income from the sale according to the requirements of 45 CFR § 1630.12 and 45 CFR § 1628.3. 

    (f) When a recipient ceases to receive LSC funding and for one year after LSC funding has ended, subject to the approval of LSC, recipients shall dispose of individual items of personal property whose purchase required LSC approval and which have a current fair market value of more than $10,000 purchased with LSC funds according to one of the following methods: 
(1) the recipient may transfer the property to another recipient of LSC funds, in which case the recipient transferring the property shall be entitled to compensation in the amount of that percentage of the property's current fair market value which is equal to that percentage of the property's acquisition cost which was borne by non-LSC funds; 

(2) the recipient may transfer the property to another nonprofit organization serving the poor in the same service area, in which case LSC shall be entitled to compensation for that percentage of the property's current fair market value which is equal to that percentage of the property's acquisition cost which was borne by LSC funds; 

(3) the recipient may sell the property and retain the proceeds from the sale after compensating LSC for that percentage of the property's current fair market value which is equal to that percentage of the property's acquisition cost which was borne by LSC funds.  Any funds so received by LSC shall be used to support legal services in the service area in which the recipient is located; 

(4) the recipient may retain the property, in which case LSC shall be entitled to compensation from the recipient for that percentage of the property's current fair market value which is equal to that percentage of the property's acquisition cost which was borne by LSC funds if it is used for legal assistance activities supported by other public or private funds.  If, within one year of the date when the recipient ceases to receive LSC funding, the recipient goes out of existence or ceases to provide legal assistance activities, it shall transfer the property to LSC or to the current LSC recipient in the same service area. 
Section 7 Disposal of Real Property Acquired with LSC Funds. 


(a) During the term of an LSC grant or contract, recipients may dispose of real property acquired with LSC funds by: 

(1) selling the property after having advertised for and received offers, in which case the recipient may retain and use the proceeds from the sale of the property for the purpose of delivering legal services to eligible clients; or 

(2) transferring the property to another recipient of LSC funds, in which case the recipient transferring the property shall be entitled to compensation in the amount of that percentage of the property's current fair market value which is equal to that percentage of the property's acquisition cost which was borne by non-LSC funds. 


(b) During the term of an LSC grant or contract, recipients selling real property acquired with LSC funds may retain and use income from the sale of the property according to the requirements of 45 CFR § 1630.12 and 45 CFR § 1628.3. 


(c) Subject to subsections (d) and (e) below, Wwhen a recipient owning real property acquired with LSC funds ceases to receive funding from LSC, the recipient shall, with the approval of LSC, dispose of the real property according to one of the following methods: 

(1) the recipient may transfer title to the property to another recipient of LSC funds, in which case the recipient transferring the property shall be entitled to compensation for that percentage of the property's current fair market value which is equal to that percentage of the property's acquisition cost which was borne by non-LSC funds; 

 (2) the recipient may retain title to the property without further obligation to LSC after the recipient compensates LSC for that percentage of the property's current fair market value which is equal to the percentage of the property's acquisition cost was borne by LSC funds up to the amount of LSC funds that were actually used to acquire the property; 

 (3) the recipient may sell the property and compensate LSC for that percentage of the property's current fair market value which is equal to the percentage of the property's acquisition cost that was borne by LSC funds, after the deduction of actual and reasonable selling and fix-up expenses, if any, up to the amount of LSC funds that were actually used to acquire the property. 
(4) the recipient may transfer title to the property to another non-profit organization serving the poor in the area served by the recipient without further obligation to LSC after the recipient compensates LSC for that percentage of the property's current fair market value which is equal to the percentage of the property's acquisition cost was borne by LSC funds up to the amount of LSC funds that were actually used to acquire the property; 
   (d)  Any funds received by LSC under subsection (c) shall be used to support legal services in the service area in which the real property is located.
   (e) When a recipient owning real property acquired with LSC funds ceases to receive funding from LSC because the recipient has merged with or is succeeded by another recipient, the recipient may transfer title to the property to the merged or successor recipient that provides service in the recipient’s service area in exchange for the new recipient’s promise to continue using the property in providing legal services to the low-income population and the execution of a successor in interest agreement that is subject to LSC approval.

Section 8 Documentation and Recordkeeping Requirements. 


(a) Recipients shall account for personal property acquired with LSC funds according to the requirements of Sections 2-2.4 and 3-5.4(c) of the Accounting Guide for LSC Recipients. 


(b) Recipients acquiring real property with LSC funds shall keep such records as are customary for the retention of real property in the jurisdiction where the property is located.






(c) Recipients shall account for income earned from the sale of real or personal property purchased with LSC funds in accordance with the requirements of 45 CFR § 1630.12. 






(d) Documentation of real property acquisitions shall consist of the acquisition contract, evidence of a market survey, cost or price analysis, and an explanation of the reason(s) for selecting a particular source, a copy of an independent appraisal of the property's market value, evidence of board approval of the acquisition, a statement of handicapped accessibility sufficient to meet the requirements of 45 CFR § 1624.5(c), and a copy of the LSC property interest agreement required by Section 4(e) herein. 





Section 9 Recipient Policies and Procedures. 


Recipients shall develop written policies and procedures which implement, at a minimum, the requirements of Sections 3 and 4 herein. 

_________________

1. The Introduction to the 1981 Property Manual states that it was intended to supersede the 1975 Instruction. No mention is made of the 1979 Instruction. However, because the Manual was finalized as a slightly revised version of the 1979 Instruction, longstanding LSC policy has been that the 1981 Property Manual superseded the 1979 Instruction as well. Current LSC grant assurances and the current Accounting Guide for LSC Recipients reference the Property Manual "or its duly adopted successor." 

2. There have been suggestions to LSC that the 1981 Property Manual was originally intended to apply to real property and was so applied at sometime in the past. LSC's reading of the terms of the manual, however, and LSC's practice over the last several years applying the requirements of the 1981 Property Manual only to personal property, indicate that it does not, in fact, apply to real property. 

3. The proposed requirement for "written" quotes is intended to include electronic transmission of information. This approach is consistent with Federal policy in the FAR. 

4. LSC's longstanding policy is that leases of real property do not require prior approval and LSC does not propose any change to that policy. 

5. By reference to 45 CFR § 1630.12, section 6(c) would clarify that income from the sale of property purchased with LSC funds is LSC derivative income subject to the requirements of the LSC Act, regulations, and other applicable law. As such, LSC derivative income becomes part of the LSC fund balance which may need to be returned to LSC if the fund balance amount exceeds the 10 or 25 percent limits established by 45 CFR Part 1628. 

6. By reference to 45 CFR § 1630.12, Section 7(b) would clarify that income from the sale of property acquired with LSC funds is LSC derivative income subject to the requirements of the LSC Act, regulations, and other applicable law. As such, LSC derivative income becomes part of the LSC fund balance which may need to be returned to LSC if the fund balance amount exceeds the limits established by 45 CFR Part 1628. 

7. Section 2(c) adapts and incorporates the definition of personal property which appears in Section 2(v) of OMB Circular A-110. For the purposes of this manual, supplies, which are normally considered to be personal property, are omitted from the definition because the manual is not applicable to the purchase, retention or use of supplies.
� The Committee is chaired by Richard Halliburton (Legal Aid of Western Missouri) and the members are Mary Asbury (Legal Aid Society of Cincinnati), Jon Asher (Colorado Legal Services), Howard Beledoff (Idaho Legal Aid Services), Terry Brooks (ABA, Division for Legal Services), Robert Gillet (Legal Servcies of Southeastern Michigan), Bruce Iwasaki (Legal Aid Foundation of Los Angeles), Lillian Johnson (Community Legal Services), Lisa Krooth (Community and Indian Legal Services), Pat McIntyre (Northwest Justice Project), Richard McMahon (New Center for Legal Advocacy), De Miller (Legal Services of New Jersey), Ben Obregon (Client member – Madison, WI), Jose Padilla (California Rural Legal Assistance), Linda Rexer (Michigan State Bar Foundation), Regina Rogoff (Legal Aid of Central Texas), Ernesto Sanchez (Idaho Legal Aid Services, John Trujillo (Southern New Mexico Legal Services), Mary Wilson (Client member - West Texas Legal Services).  Linda Perle and Alan Houseman of the Center for Law and Social Policy staff the committee, and Gerry Singsen of Singsen and Tyrrell provides consultant services.


� If no LSC funds are to be used for acquisition costs, LSC approval is not required.  Acquisition costs do not include mortgage payments unless such payments exceed the amounts that the recipient reasonably would have been expected to pay for lease payments for comparable space.  Acquisition costs do not include other ongoing occupancy costs such as utilities, maintenance or insurance unless these costs are more than comparable costs that would be incurred if the recipient occupied leased space.
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