June 22, 1999

The Honorable Richard Riley

Secretary of Education

Department of Education

600 Independence Avenue, SW

Washington, DC 20202

Dear Secretary Riley:

On behalf of the National Legal Aid & Defender Association, I am writing to ask your support for nationwide eligibility for forgiveness of student loans under programs administered by the Department of Education.

Many components of the criminal justice system have qualified for law school student loan assistance under the Perkins Loan and National Direct Student Loan cancellation benefit program (section 465(a)(2) of the Higher Education Act of 1965, as amended by the Crime Control Act of 1990). Department of Education guidelines indicate that eligibility extends to law enforcement, corrections, probation or parole officers, or any full-time employee of a publicly funded local, state or federal agency the principal activities of which relate to crime prevention, control, reduction or enforcement, including “activities of courts having criminal jurisdiction and related agencies.” The employee must be “a sworn officer or person whose principal responsibilities are unique to the criminal justice system and are essential in the performance of the agency’s primary mission.” We understand that this language has been interpreted, reasonably enough, to include prosecutors in some parts of the country – up to 100 percent forgiveness after five years of service.

We deeply respect the program’s underlying principle: that the fundamental fairness, integrity and credibility of our system of criminal justice requires the recruitment and retention of men and women of the highest intellect, capability, integrity and commitment to public service.

We are deeply concerned that in the world of indigent defense, the rapidly increasing costs of a legal education, together with stagnant – and very low – public defender salaries, are straining these principles to the breaking point. The Kentucky state public defender hired a recent law school graduate with $135,000 in student loans for an assistant public defender position paying $23,000 per year. New assistant public defenders in Attorney General Janet Reno’s home town of Miami routinely come with $100,000 of student debt, for attorney jobs that pay approximately $26,000 per year; one of them has taken a second job as a supermarket clerk to make ends meet. 

It is nothing less than astonishing that qualified candidates will endure such personal sacrifice to work in the field of indigent defense. Unfortunately, as these individuals’ youthful idealism gives way to the financial responsibilities of a family and a home, the likelihood of their being forced to choose a more remunerative public (or private) calling grows. The omnipresent risk is that public defense will become a dumping ground for lawyers who cannot find steady work elsewhere. Every day, the newspapers and legal journals carry stories of incompetent or overloaded lawyers who failed to investigate a case or prepare a defense, with tragic consequences in terms of a wrongful conviction or the imposition of an unjustified sentence, including a death sentence where mitigating circumstances would have resulted in a sentence of life. Chief public defenders across the country tell us that the growing difficulty of recruiting and retaining attorneys of diverse racial and ethnic backgrounds presents the most serious impairment of the ability of trial attorneys to comprehend the culture and circumstances of their minority clients, and to advocate effectively all appropriate defenses and sentencing options. And as Attorney General Reno has pointed out repeatedly, the risk of overturned convictions, delays, and conviction of the innocent due to inadequate indigent defense is not simply a question of defendants’ rights; it is inimical to the interests of every constituent of the criminal justice system, including police, prosecutors, victims and the public.

It is our view that public defenders and prosecutors equally fall within the language of the Perkins loan forgiveness program. All are sworn officers of the court, and of their office, “whose principal responsibilities are unique to the criminal justice system and are essential in the performance of the agency’s primary mission.” It is also our view that there is probably no single greater step that the federal government could take to improve the quality of indigent defense in the United States, and the consequent fairness and equity of the criminal justice system, than to assist in easing the crushing financial disincentives that currently drive qualified, public-service-minded young attorneys into other areas of legal endeavor.

We request an opportunity to discuss this very important matter with you at your convenience. 

Your kind consideration is greatly appreciated.

Sincerely,

H. Scott Wallace

Director

Defender Legal Services

cc: The Honorable Janet Reno

