NEW FEINSTEIN BILL PROVIDES INADEQUATE SAFEGUARDS

AGAINST EXECUTION OF INNOCENT PRISONERS

On April 30, 2001, Senator Feinstein introduced S. 800, the Law Enforcement Integrity and Innocence Protection Act of 2001.  The bill commendably addresses both of the major problems identified in the Leahy-Smith-Collins Innocence Protection Act (S. 486):  

(1) access to post-conviction DNA testing and (2) competency of defense counsel.  But the Feinstein bill is disappointing because it creates many unnecessary obstacles to DNA testing and authorizes counsel standards that are merely advisory, not enforceable.

I.
DNA Testing

The Feinstein bill recognizes that inmates should be allowed to obtain DNA testing of biological evidence despite existing limits on the presentation of “new evidence.”  Yet the bill creates a maze of procedural barriers to such testing, including rigid deadlines that would deny testing even to inmates who are actually innocent.  Among the deficiencies in this title of S. 800 are the following:

A.
Three Year Window

S. 800 assumes that the need for a DNA testing law is temporary.  It creates a 36 month period from the date of enactment during which federal prisoners may seek DNA testing, then slams the window shut after three years and repeals the DNA statute it had created.  Even a prisoner with a highly persuasive claim of actual innocence will be denied relief if he presents it three years and one day after the effective date of the Feinstein bill. 

State prisoners are afforded even less time to seek DNA testing under the Feinstein bill.  Under section 102, States will submit applications for federal funding that are to contain an assurance that the state “shall adopt DNA testing guidelines” consistent with federal law, but that means there is no assurance DNA tests will be available to state inmates upon enactment of S. 800, only in the unspecified future.  Then the requirement disappears after three years because it depends on cross-reference to the federal statute that is repealed 36 months after enactment of S. 800. 

These are precisely the kind of arbitrary time limits that a meaningful DNA statute should overcome.  A serious claim of actual innocence should never be time barred.  While the need for post-conviction DNA testing will diminish over time as pre-trial DNA testing becomes more prevalent, there will always be cases that fall between the cracks due to incompetent lawyers or overzealous law enforcement agents.  Deadlines make sense when society has an interest in the finality of a judgment, but there is no interest in the finality of an incorrect judgment, especially one that would result in the execution of an innocent man.

B.
Other New Deadlines

While purporting to overcome existing time limits on the presentation of new evidence, S. 800 creates new deadlines of its own.  First, it establishes the three year window described above.  Second, within that window, it requires that motions for DNA testing be “made in a timely manner” (§ 3600(d)(1)(C)), without explaining what “timely” means in this context.  Third, even after testing produces results favorable to the inmate, the inmate’s motion for a new trial must be made “during the 60-day period beginning on the date on which the applicant is notified of the test results.”  (§ 3600(g)(2)(A)).  While there is no reason to suspect that an inmate who has obtained a favorable DNA test will delay seeking relief, a motion based on favorable results should never be deemed untimely.


C.
Procedural Default

In various ways, S. 800 incorporates the concept of procedural default, under which a defendant whose lawyer did not make the right decisions at trial may not obtain DNA testing later.  First, the bill requires the inmate to show that DNA testing did not occur earlier “through no fault of the convicted person.”  Second, the inmate’s claim of innocence must be “not inconsistent with previously asserted theories.”  Third, the identity of the perpetrator must have been “at issue in the trial.”  

These legalistic obstacles would result in the denial of DNA testing to, for example, an innocent mentally retarded inmate who had pleaded guilty.  The logic of “procedural default” – that a defendant must make a claim at the right time or forever lose the right to make it – is absurd when it results in the execution or continued incarceration of an innocent man who failed to obtain DNA testing earlier for any reason.


D.
Burden of Proof  

The Feinstein bill places an unfairly high burden on the inmate to show that DNA testing would, assuming exculpatory results, “establish” actual innocence or “would result in a mandatory reduction in the sentence.”  In contrast, the Leahy bill permits testing upon a showing that testing “has the scientific potential to produce new, non-cumulative evidence material to the claim…”  The difference is significant, since, depending upon the circumstances of the case, DNA testing may cast grave doubt on guilt without establishing innocence.  Also, S. 800 contains a provision (§ 3600(d)(2)) that would permit a judge to deny testing if he or she thinks that the evidence at trial was sufficiently strong – even if the defendant has made the required showing that testing could prove actual innocence.

The proper approach is to permit testing and then let the judge decide whether the results merit a new hearing.  By placing a high burden of proof on the inmate before testing occurs, the Feinstein bill prevents some defendants from obtaining testing that may be highly relevant to a claim of innocence.

E.
Cost of Testing

In the case of an indigent defendant, S. 800 places the cost of testing on the court.  This acts as a disincentive to testing, since courts are protective of their own budgets.  It is also illogical to impose this condition on the courts, when they are not the recipient of the federal funding on which the condition is placed.  It would be more sensible to impose the cost of an otherwise justified test on the government, i.e. the state laboratory, since that is the entity that would have likely paid for testing had it occurred before trial. 


F.
Duty to Preserve

The Feinstein bill does not contain a duty to preserve biological evidence, merely a duty to not “destroy any biological material [already] preserved” during the three year period the bill provides for DNA testing.  While the difference between not destroying evidence and preserving evidence is unclear, the bill seems to contemplate that they are two different things and mandates the former, not the latter.  Such legal hairsplitting is unwise in a bill designed to ensure the exoneration of innocent prisoners.  A strong Innocence Protection Act should contain an unambiguous duty to preserve evidence, as does the Leahy bill.

The duty to preserve evidence is an especially important protection.  According to the Innocence Project at Cardozo Law School, evidence has been lost or destroyed in over 70 percent of the cases in which DNA testing might otherwise be dispositive.

G.
Weak Incentive

The Leahy bill insists that states make DNA testing available to inmates with legitimate claims of innocence, and enforces that requirement by making it a condition of several federal funding programs and by invoking Congress’ constitutional authority to prevent the execution of an inmate who has made a truly persuasive showing of innocence.  In contrast, the Feinstein bill merely places the condition on one relatively limited federal funding stream.  States that do not obtain funding under that one program will have no duty to make DNA testing available to potentially innocent prisoners.

H.
Applicability to Death Penalty?

Due to a presumably inadvertent drafting flaw, S. 800 may not make DNA testing available to death row inmates.  It only applies to “an individual serving a term of imprisonment…” but as a technical matter a death row inmate is awaiting execution of sentence, not serving a term of imprisonment.

II.
Competent Counsel 


S. 800 directs the State Justice Institute (SJI) to establish national minimum standards for competent counsel in death penalty cases.  It is doubtful that SJI is the appropriate entity to carry out this task, but it is a welcome development that Sen. Feinstein believes such standards are necessary.

Regrettably, the bill contemplates no meaningful action will be taken with respect to the standards.  SJI would be authorized to award grants to states to comply with the standards, but there is no consequence if states do not apply for such funding, or if they fail to comply with the standards after receiving funding, or if funding for this purpose is never appropriated.  Unlike the Leahy bill, which utilizes a “carrot and stick” approach to ensure that counsel standards are met, the Feinstein bill presents only a carrot.  Without an enforcement mechanism, the standards developed under S. 800 will merely gather dust on a shelf like the many other voluntary counsel standards developed in recent years by private groups like the American Bar Association.

III.
Other Issues


While DNA testing and counsel standards are the two pillars of the Leahy bill, that legislation also improves several related aspects of the criminal process, such as the defendant’s right to have the jury informed of all sentencing options, and more appropriate compensation for exonerated inmates.  S. 800 does not address these concerns at all. 
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